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the 30-day period and will be granted
only in unusual circumstances and for
limited periods of time.

(d) If an applicant is unable to sub-
mit all of the additional information
he intends to provide in support of his
exemption application within the 30-
day period specified in paragraph (b) of
this section, or within any additional
period of time granted to him pursuant
to paragraph (c) of this section, the ap-
plicant may withdraw the exemption
application before expiration of the ap-
plicable time period and reinstate it
later pursuant to §2570.44 of these pro-
cedures.

(e) The Department will issue, with-
out further notice, a final denial letter
denying the requested exemption pur-
suant to §2570.41 of these procedures
where—

(1) The Department has not received
the additional information that the ap-
plicant indicated he would submit
within the 30-day period described in
paragraph (b) of this section, or within
any additional period of time granted
pursuant to paragraph (c) of this sec-
tion;

(2) The applicant did not request a
conference pursuant to §2570.38(b) of
these procedures; and

(3) The applicant has not withdrawn
his application as permitted by para-
graph (d) of this section.

§2570.40 Conferences.

(a) Any conference between the De-
partment and an applicant pertaining
to a requested exemption will be held
in Washington, DC, except that a tele-
phone conference will be held at the
applicant’s request.

(b) An applicant is entitled to only
one conference with respect to any ex-
emption application. An applicant will
not be entitled to a conference, how-
ever, where the Department has held a
hearing on the exemption under either
§2570.46 or §2570.47 of these procedures.

(c) Insofar as possible, conferences
will be scheduled as joint conferences
with all applicants present where:

(1) More than one applicant has re-
quested an exemption with respect to
the same or similar types of trans-
actions;
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(2) The Department is considering
the applications together as a request
for a class exemption;

(3) The Department contemplates not
granting the exemption; and

(4) More than one applicant has re-
quested a conference.

(d) The Department will attempt to
schedule a conference under this sec-
tion for a mutually convenient time
during the 45-day period following the
later of—

(1) The date the Department receives
the applicant’s request for a con-
ference, or

(2) The date the Department notifies
the applicant, after reviewing addi-
tional information submitted pursuant
to §2570.39, that it is still not prepared
to propose the requested exemption.

If the applicant is unable to attend a
conference at any of the times pro-
posed by the Department during this
45-day period or if the applicant fails to
appear for a scheduled conference, he
will be deemed to have waived his right
to a conference unless circumstances
beyond his control prevent him from
scheduling a conference or attending a
scheduled conference within this pe-
riod.

(e) Within 20 days after the date of
any conference held under this section,
the applicant may submit to the De-
partment a written record of any addi-
tional data, arguments, or precedents
discussed at the conference but not
previously or adequately presented in
writing.

§2570.41 Final denial letters.

(a) The Department will issue a final
denial letter denying a requested ex-
emption where:

(1) The conditions for issuing a final
denial letter specified in §2570.38(b) or
§2570.39(e) of these procedures are sat-
isfied;

(2) After issuing a tentative denial
letter under §2570.38 of this part and
considering the entire record in the
case, including all written information
submitted pursuant to §2570.39 and
§2570.40(e) of these procedures, the De-
partment decides not to propose an ex-
emption or to withdraw an exemption
already proposed; or

(3) After proposing an exemption and
conducting a hearing on the exemption
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under either §2570.46 or §2570.47 of this

part and after considering the entire

record in the case, including the record

of the hearing, the Department decides

to withdraw the proposed exemption.
(b) [Reserved]

§2570.42 Notice of proposed exemp-
tion.

If the Department tentatively de-
cides, based on all the information sub-
mitted by an applicant, that the ex-
emption should be granted, it will pub-
lish a notice of proposed exemption in
the FEDERAL REGISTER. The notice
will:

(a) Explain the exemption trans-
action and summarize the information
received by the Department in support
of the exemption;

(b) Specify any conditions under
which the exemption is proposed;

(c) Inform interested persons of their
right to submit comments in writing to
the Department relating to the pro-
posed exemption and establish a dead-
line for receipt of such comments;

(d) If the proposed exemption in-
cludes relief from the prohibitions of
section 406(b) of ERISA, section
4975(c)(1)(E) or (F) of the Code, or sec-
tion 8477(c)(2) of FERSA, inform inter-
ested persons of their right to request
a hearing under §2570.46 of this part
and establish a deadline for receipt of
requests for such hearings.

§2570.43 Notification of
persons by applicant.

(a) If, as set forth in the exemption
application, the notification that an
applicant intends to provide to inter-
ested persons upon publication of a no-
tice of proposed exemption in the FED-
ERAL REGISTER is inadequate, the De-
partment will so inform the applicant
and will secure the applicant’s written
agreement to provide what it considers
to be adequate notice under the cir-
cumstances.

(b) If a notice of proposed exemption
is published in the FEDERAL REGISTER
in accordance with §2570.42 of this part,
the applicant must notify interested
persons of the pendency of the exemp-
tion in the manner and time period
specified in the application or in any
superseding agreement with the De-

interested
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partment. Any such notification must
include:

(1) A copy of the notice of proposed
exemption; and

(2) A supplemental statement in the
following form:

You are hereby notified that the United
States Department of Labor is considering
granting an exemption from the prohibited
transaction restrictions of the Employee Re-
tirement Income Security Act of 1974, the In-
ternal Revenue Code of 1986, or the Federal
Employees’ Retirement System Act of 1986.
The exemption under consideration is ex-
plained in the enclosed Notice of Proposed
Exemption. As a person who may be affected
by this exemption, you have the right to
comment on the proposed exemption by
[date].t [If you may be adversely affected by
the grant of the exemption, you also have
the right to request a hearing on the exemp-
tion by [date].]2

Comments or requests for a hearing should
be addressed to: Office of Exemption Deter-
minations, Employee Benefits Security Ad-
ministration, room ,3 U.S. Department
of Labor, 200 Constitution Avenue NW.,
Washington, DC 20210, ATTENTION: Applica-
tion No. A

The Department will make no final deci-
sion on the proposed exemption until it re-
views all comments received in response to
the enclosed notice. If the Department de-
cides to hold a hearing on the exemption be-
fore making its final decision, you will be
notified of the time and place of the hearing.

(c) The method used to furnish notice
to interested persons must be reason-
ably calculated to ensure that inter-
ested persons actually receive the no-
tice. In all cases, personal delivery and
delivery by first-class mail will be con-
sidered reasonable methods of fur-
nishing notice.

1The applicant will write in this space the
date of the last day of the time period speci-
fied in the notice of proposed exemption.

2To be added in the case of an exemption
that provides relief from section 406(b) of
ERISA or corresponding sections of the Code
or FERSA.

3The applicant will fill in the room number
of the Division of Exemptions. As of the date
of this final regulation, the room number of
the Division of Exemptions was N-5671.

4The applicant will fill in the exemption
application number, which is stated in the
notice of proposed exemption, as well as in
all correspondence from the Department to
the applicant regarding the application.
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