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such as an informal conference, oral ar-
gument, additional written submis-
sions or, as to issues other than sub-
stantial justification (such as the ap-
plicant’s eligibility or substantiation
of fees and expenses), pertinent dis-
covery or an evidentiary hearing. Such
further proceedings shall be held only
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication and shall be conducted as
promptly as possible.

(c) If the proceeding for which fees
and expenses are sought was conceded
by the Secretary on the merits, with-
drawn by the Secretary, or otherwise
settled before any of the merits were
heard, the applicant and the Secretary
may supplement the administrative
record with affidavits or other docu-
mentary evidence.

(d) A request that the judge order
further proceedings under this section
shall specifically identify the informa-
tion sought on the disputed issues and
shall explain why the additional pro-
ceedings are necessary to resolve the
issues.

[54 FR 6286, Feb. 9, 1989]

§2704.307 Decision of administrative
law judge.

The administrative law judge shall
issue an initial decision on the applica-
tion within 75 days after completion of
proceedings on the application. In all
decisions on applications, the adminis-
trative law judge shall include written
findings and conclusions on the appli-
cant’s eligibility, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. As to applications filed pursu-
ant to §2704.105(a), the administrative
law judge shall also include findings on
the applicant’s status as a prevailing
party and whether the position of the
Secretary was substantially justified;
if at issue, the judge shall also make
findings on whether the applicant un-
duly protracted or delayed the under-
lying proceeding or whether special
circumstances make the award unjust.
As to applications filed pursuant to
§2704.105(b), the administrative Ilaw
judge shall include findings on whether
the Secretary made a demand that is
substantially in excess of the decision
of the Commission and unreasonable
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when compared with that decision; if
at issue, the judge shall also make
findings on whether the applicant has
committed a willful violation of the
law or otherwise acted in bad faith or
whether special circumstances make
the award unjust. Under either para-
graph, the decision shall include, if at
issue, detailed findings and conclusions
on whether an increase in the cost of
living or any other special factor justi-
fies a higher fee than the $125 per hour
fee set forth in the statute. The initial
decision by the administrative law
judge shall become final 40 days after
its issuance unless review by the Com-
mission is ordered under §2704.308 of
this part.

[63 FR 63177, Nov. 12, 1998]

§2704.308

(a) Either the applicant or the Sec-
retary of Labor may seek review by the
Commission of the initial decision by
the administrative law judge, but re-
view shall be discretionary with the
Commission.

(b) The party seeking review shall
file a petition for discretionary review
so as to be received by the Commission
at 601 New Jersey Avenue, NW., Suite
9500, Washington, DC 20001 within 30
days of the issuance of the initial deci-
sion by the administrative law judge.
Each issue in dispute shall be plainly
and concisely stated, with supporting
reasons set forth. Except for good
cause shown, no issue not raised before
the administrative law judge shall be
set forth in the petition for discre-
tionary review. Review by the Commis-
sion shall be granted only by affirma-
tive vote of two of the Commissioners
within 40 days of the issuance of the
initial opinion, except that within 30
days after the issuance of the initial
decision by the administrative law
judge, two or more Commissioners may
in their discretion order the case for
review without the filing of a petition.
The latter procedure shall be reserved
for novel questions of law or policy,
however.

(c) If review of the initial decision of
the administrative law judge is granted
by the Commission, the Commission
shall, after allowing opportunity for
presentation of views by opposing par-
ties, review the case and issue its own

Commission review.
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order affirming, modifying or vacating
in whole or in part the initial decision
or directing other appropriate relief.

[47 FR 10001, Mar. 9, 1982, as amended at 63
FR 63178, Nov. 12, 1998; 67 FR 60863, Sept. 27,
2002]

§2704.309 dJudicial review.

Judicial review of final Commission
decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§2704.310 Payment of award.

Payment of awards made under the
Equal Access to Justice Act by final
orders of the Commission or its admin-
istrative law judge shall be in accord-
ance with the applicable rules of the
Department of Labor.
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§2705.1 Purpose and scope.

The purposes of these regulations are
to:

(a) Establish a procedure by which an
individual can determine if the Federal
Mine Safety and Health Review Com-
mission, hereafter the ‘‘Commission”’,
maintains a system of records which
includes a record pertaining to the in-
dividual; and

(b) Establish a procedure by which an
individual can gain access to a record
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pertaining to him or her for the pur-
pose of review, amendment and/or cor-
rection.

§2705.2 Definitions.

For the purpose of these regula-
tions—

(a) The term individual means a cit-
izen of the United States or an alien
lawfully admitted for permanent resi-
dence;

(b) The term maintain includes main-
tain, collect, use of disseminate;

(c) The term record means any item,
collection or grouping of information
about an individual that is maintained
by the Commission, including, but not
limited to, his or her employment his-
tory, payroll information, and finan-
cial transactions and that contains his
or her name, or the identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual, such
as social security number.

(d) The term system or records means
a group of any records under control of
the Commission from which informa-
tion is retrieved by the name of the in-
dividual or by some identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual; and

(e) The term routine use means, with
respect to the disclosure of a record,
the use of such record for a purpose
which is compatible with the purpose
for which it was collected.

§2705.3 Procedure for requests per-
taining to individuals’ records in a
records system.

An individual shall submit a request
to the Executive Director to determine
if a system of records named by the in-
dividual contains a record pertaining
to the individual. If a record pertaining
to the individual does exist in the spec-
ified system of records and the indi-
vidual wishes to review that record he
or she shall submit a request to the Ex-
ecutive Director of the Commission
which states the individual’s desire to
review his or her record.

§2705.4 Times, places, and require-
ments for the identification of the
individual making a request.

An individual making a request to
the Executive Director of the Commis-
sion pursuant to §2705.3 shall present a
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