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RECORDS 

4.185 Recordkeeping requirements. 
4.186 [Reserved] 

Subpart E—Enforcement 

4.187 Recovery of underpayments. 
4.188 Ineligibility for further contracts 

when violations occur. 
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AUTHORITY: 41 U.S.C. 351 et seq.; 41 U.S.C. 38 
and 39; 5 U.S.C. 301. 

SOURCE: 48 FR 49762, Oct. 27, 1983, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 4 appear at 61 FR 19984, May 3, 1996. 

Subpart A—Service Contract 
Labor Standards Provisions 
and Procedures 

§ 4.1 Purpose and scope. 
This part contains the Department of 

Labor’s rules relating to the adminis-
tration of the McNamara-O’Hara Serv-
ice Contract Act of 1965, as amended, 
referred to hereinafter as the Act. 
Rules of practice for administrative 
proceedings under the Act and for the 
review of wage determinations are con-
tained in parts 6 and 8 of this chapter. 
See part 1925 of this title for the safety 
and health standards applicable under 
the Service Contract Act. 

§ 4.1a Definitions and use of terms. 
As used in this part, unless otherwise 

indicated by the context— 
(a) Act, Service Contract Act, McNa-

mara-O’Hara Act, or Service Contract 
Act of 1965 shall mean the Service Con-
tract Act of 1965 as amended by Public 
Law 92–473, 86 Stat. 789, effective Octo-
ber 9, 1972, Public Law 93–57, 87 Stat. 
140, effective July 6, 1973, and Public 
Law 94–489, 90 Stat. 2358, effective Octo-
ber 13, 1976 and any subsequent amend-
ments thereto. 

(b) Secretary includes the Secretary of 
Labor, the Deputy Under Secretary for 
Employment Standards, and their au-
thorized representatives. 

(c) Wage and Hour Division means the 
organizational unit in the Employment 
Standards Administration of the De-

partment of Labor to which is assigned 
the performance of functions of the 
Secretary under the Service Contract 
Act of 1965, as amended. 

(d) Administrator means the Adminis-
trator of the Wage and Hour Division, 
or authorized representative. 

(e) Contract includes any contract 
subject wholly or in part to the provi-
sions of the Service Contract Act of 
1965 as amended, and any subcontract 
of any tier thereunder. (See §§ 4.10– 
4.134.) 

(f) Contractor includes a subcon-
tractor whose subcontract is subject to 
provisions of the Act. Also, the term 
employer means, and is used inter-
changeably with, the terms contractor 
and subcontractor in various sections in 
this part. The U.S. Government, its 
agencies, and instrumentalities are not 
contractors, subcontractors, employers 
or joint employers for purposes of com-
pliance with the provisions of the Act. 

(g) Affiliate or affiliated person in-
cludes a spouse, child, parent, or other 
close relative of the contractor or sub-
contractor; a partner or officer of the 
contractor or subcontractor; a corpora-
tion closely connected with a con-
tractor or subcontractor as a parent, 
subsidiary, or otherwise; and an officer 
or agent of such corporation. An affili-
ation is also deemed to exist where, di-
rectly or indirectly, one business con-
cern or individual controls or has the 
power to control the other or where a 
third party controls or has the power 
to control both. 

(h) Wage determination includes any 
determination of minimum wage rates 
or fringe benefits made pursuant to the 
provisions of sections 2(a) and/or 4(c) of 
the Act for application to the employ-
ment in a locality of any class or class-
es of service employees in the perform-
ance of any contract in excess of $2,500 
which is subject to the provisions of 
the Service Contract Act of 1965. 

§ 4.1b Payment of minimum compensa-
tion based on collectively bargained 
wage rates and fringe benefits ap-
plicable to employment under pred-
ecessor contract. 

(a) Section 4(c) of the Service Con-
tract Act of 1965 as amended provides 
special minimum wage and fringe ben-
efit requirements applicable to every 
contractor and subcontractor under a 
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contract which succeeds a contract 
subject to the Act and under which 
substantially the same services as 
under the predecessor contract are fur-
nished in the same locality. Section 
4(c) provides that no such contractor or 
subcontractor shall pay any service 
employee employed on the contract 
work less than the wages and fringe 
benefits provided for in a collective 
bargaining agreement as a result of 
arms-length negotiations, to which 
such service employees would have 
been entitled if they were employed 
under the predecessor contract, includ-
ing accrued wages and fringe benefits 
and any prospective increases in wages 
and fringe benefits provided for in such 
collective bargaining agreement. If, 
however, the Secretary finds after a 
hearing in accordance with the regula-
tions set forth in § 4.10 of this subpart 
and parts 6 and 8 of this title that in 
any of the foregoing circumstances 
such wages and fringe benefits are sub-
stantially at variance with those which 
prevail for service of a character simi-
lar in the locality, those wages and/or 
fringe benefits in such collective bar-
gaining agreement which are found to 
be substantially at variance shall not 
apply, and a new wage determination 
shall be issued. If the contract has been 
awarded and work begun prior to a 
finding that the wages and/or fringe 
benefits in a collective bargaining 
agreement are substantially at vari-
ance with those prevailing in the local-
ity, the payment obligation of such 
contractor or subcontractor with re-
spect to the wages and fringe benefits 
contained in the new wage determina-
tion shall be applicable as of the date 
of the Administrative Law Judge’s de-
cision or, where the decision is re-
viewed by the Administrative Review 
Board, the date of the decision of the 
Administrative Review Board. (See 
also § 4.163(c).) 

(b) Pursuant to section 4(b) of the 
Act, the application of section 4(c) is 
made subject to the following variation 
in the circumstances and under the 
conditions described: The wage rates 
and fringe benefits provided for in any 
collective bargaining agreement appli-
cable to the performance of work under 
the predecessor contract which is con-
summated during the period of per-

formance of such contract shall not be 
effective for purposes of the successor 
contract under the provisions of sec-
tion 4(c) of the Act or under any wage 
determination implementing such sec-
tion issued pursuant to section 2(a) of 
the Act, if— 

(1) In the case of a successor contract 
for which bids have been invited by for-
mal advertising, notice of the terms of 
such new or changed collective bar-
gaining agreement is received by the 
contracting agency less than 10 days 
before the date set for opening of bids, 
provided that the contracting agency 
finds that there is not reasonable time 
still available to notify bidders; or 

(2) Notice of the terms of a new or 
changed collective bargaining agree-
ment is received by the agency after 
award of a successor contract to be en-
tered into pursuant to negotiations or 
as a result of the execution of a re-
newal option or an extension of the ini-
tial contract term, provided that the 
contract start of performance is within 
30 days of such award or renewal option 
or extension. If the contract does not 
specify a start of performance date 
which is within 30 days from the award, 
and/or performance of such procure-
ment does not commence within this 
30-day period, any notice of the terms 
of a new or changed collective bar-
gaining agreement received by the 
agency not less than 10 days before 
commencement of the contract will be 
effective for purposes of the successor 
contract under section 4(c); and 

(3) The limitations in paragraph 
(b)(1) or (2) of this section shall apply 
only if the contracting officer has 
given both the incumbent (predecessor) 
contractor and his employees’ collec-
tive bargaining representative written 
notification at least 30 days in advance 
of all applicable estimated procure-
ment dates, including issue of bid solic-
itation, bid opening, date of award, 
commencement of negotiations, receipt 
of proposals, or the commencement 
date of a contract resulting from a ne-
gotiation, option, or extension, as the 
case may be. 
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