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§4.2 Payment of minimum wage speci-
fied in section 6(a)(1) of the Fair
Labor Standards Act of 1938 under
all service contracts.

Section 2(b)(1) of the Service Con-
tract Act of 1965 provides in effect that,
regardless of contract amount, no con-
tractor or subcontractor performing
work under any Federal contract the
principal purpose of which is to furnish
services through the use of service em-
ployees shall pay any employees en-
gaged in such work less than the min-
imum wage specified in section 6(a)(1)
of the Fair Labor Standards Act of
1938, as amended.

[61 FR 68663, Dec. 30, 1996]

§4.3 Wage determinations.

(@) The minimum monetary wages
and fringe benefits for service employ-
ees which the Act requires to be speci-
fied in contracts and bid solicitations
subject to section 2(a) thereof will be
set forth in wage determinations issued
by the Administrator. Wage determina-
tions shall be issued as soon as admin-
istratively feasible for all contracts
subject to section 2(a) of the Act, and
will be issued for all contracts entered
into under which more than 5 service
employees are to be employed.

(b) Such wage determinations will set
forth for the various classes of service
employees to be employed in fur-
nishing services under such contracts
in the appropriate localities, minimum
monetary wage rates to be paid and
minimum fringe benefits to be fur-
nished them during the periods when
they are engaged in the performance of
such contracts, including, where appro-
priate under the Act, provisions for ad-
justments in such minimum rates and
benefits to be placed in effect under
such contracts at specified future
times. The wage rates and fringe bene-
fits set forth in such wage determina-
tions shall be determined in accord-
ance with the provisions of sections
2(a)(1), (2), and (5), 4(c) and 4(d) of the
Act from those prevailing in the local-
ity for such employees, with due con-
sideration of the rates that would be
paid for direct Federal employment of
any classes of such employees whose
wages, if federally employed, would be
determined as provided in 5 U.S.C. 5341
or 5 U.S.C. 5332, or from pertinent col-
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lective bargaining agreements with re-
spect to the implementation of section
4(c). The wage rates and fringe benefits
so determined for any class of service
employees to be engaged in furnishing
covered contract services in a locality
shall be made applicable by contract to
all service employees of such class em-
ployed to perform such services in the
locality under any contract subject to
section 2(a) of the Act which is entered
into thereafter and before such deter-
mination has been rendered obsolete by
a withdrawal, modification, or super-
sedure.

(c) Generally, wage determinations
issued for solicitations or negotiations
for any contract where the place of per-
formance is unknown will contain min-
imum monetary wages and fringe bene-
fits for the various geographic local-
ities where the work may be performed
which were identified in the initial so-
licitation (see §4.4(a)(2)(i)).

(d) Wage determinations will be
available for public inspection during
business hours at the Wage and Hour
Division, Employment Standards Ad-
ministration, U.S. Department of
Labor, Washington, DC, and copies will
be made available on request at Re-
gional Offices of the Wage and Hour Di-
vision.

§4.4 Notice of intention to make a
service contract.

(a)(1) For any contract exceeding
$2,500 which may be subject to the Act,
the contracting agency shall file with
the Wage and Hour Division, Employ-
ment Standards Administration, De-
partment of Labor, its notice of inten-
tion to make a service contract. With
respect to recurring or known require-
ments, such notices shall be filed not
less than 60 days (nor more than 120
days, except with the approval of the
Wage and Hour Division) prior to: (i)
Any invitation for bids, (ii) request for
proposals, (iii) commencement of nego-
tiations, (iv) exercise of option or con-
tract extension, (v) annual anniversary
date of a multi-year contract subject
to annual fiscal appropriations of the
Congress, or (vi) each biennial anniver-
sary date of a multi-year contract not
subject to such annual appropriations,
if so authorized by the Wage and Hour
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Division. (See §4.4(d).) Notices with re-
gard to solicitations where such plan-
ning is not feasible shall be submitted
as soon as possible, but not later than
30 days prior to the above contracting
actions. Such notice shall be submitted
on Standard Form 98, Notice of Inten-
tion to Make a Service Contract, and
Standard Form 98-A or a statement
containing the information in para-
graph (b) of this section and shall be
completed in accordance with the in-
struction provided and shall be supple-
mented by the information required
under paragraphs (c) and (d) of this sec-
tion. Supplies of Standard Forms 98
and 98-A are available in all GSA sup-
ply depots under stock numbers 7540-
926-8972 and 7540-118-1008, respectively.
If there exists any question or doubt as
to the possible application of the Act
to a particular procurement, the con-
tracting agency shall submit such
question in a timely manner to the Ad-
ministrator for determination.

(2)(i) Where the place of performance
of a contract for services subject to the
Act is unknown at the time of solicita-
tion, the solicitation need not initially
contain a wage determination. The
contracting agency shall, upon identi-
fication of firms participating in the
procurement in response to an initial
solicitation, file with the Wage and
Hour Division, Employment Standards
Administration, Department of Labor,
its notice of intention to make a serv-
ice contract. In addition to the require-
ments contained in paragraph (a)(1) of
this section, such submission shall
identify each location where the work
may be performed as indicated by par-
ticipating firms. Subsequent amend-
ments to the solicitation setting forth
the wage determinations and any nec-
essary change in the date and time for
submission of final bids shall be made
upon receipt of wage determinations.
An applicable wage determination
must be obtained for each firm partici-
pating in the bidding for the location
in which it would perform the contract.
The appropriate wage determination
shall be incorporated in the resultant
contract documents and shall be appli-
cable to all work performed thereunder
(regardless of whether the successful
contractor subsequently changes the
place(s) of contract performance).
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(ii) There may be unusual situations,
as determined by the Department of
Labor upon consultation with a con-
tracting agency, where the procedure
in paragraph (a)(2)(i) of this section is
not practicable in a particular situa-
tion, in which event the Department
may authorize a modified procedure
which may result in the subsequent
issuance of wage determinations for
one or more composite localities.

(b) The contracting agency shall file
with its Notice of Intention to Make a
Service Contract (SF-98) either a
Standard Form 98-A or a statement in
writing, containing the following infor-
mation concerning the service employ-
ees expected by the agency to be em-
ployed by the contractor and any sub-
contractors in performing the contract:

(1) The number of such employees of
all classes, or a statement indicating
whether such number will or will not
exceed 5, the number for which the in-
clusion of a wage determination in the
contract is mandatory under the provi-
sions of section 10 of the Act as set
forth in §4.3(a); and

(2) A listing of those classes of serv-
ice employees expected to be employed
under the contract which, if employed
by the agency, would be subject to the
wage provisions of 5 U.S.C. 5341 or 5
U.S.C. 5332, together with a specifica-
tion of the rates of wages and fringe
benefits that would be paid by the Gov-
ernment to employees of each such
class if such statute were applicable to
them. (Under section 2(a)(5) of the Act
and §4.6 the inclusion of such a state-
ment in the service contract is also re-
quired.)

(c) If the services to be furnished
under the proposed contract will be
substantially the same as services
being furnished in the same locality by
an incumbent contractor whose con-
tract the proposed contract will suc-
ceed, and if such incumbent contractor
is furnishing such services through the
use of service employees whose wage
rates and fringe benefits are the sub-
ject of one or more collective bar-
gaining agreements, the contracting
agency shall file with its Notice of In-
tention to Make a Service Contract
(SF-98) a copy of each such collective
bargaining agreement together with
any related documents specifying the
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wage rates and fringe benefits cur-
rently or prospectively payable under
such agreement. If the place of con-
tract performance is unknown, the con-
tracting agency will submit the collec-
tive bargaining agreement of the in-
cumbent contractor for incorporation
into a wage determination applicable
to a potential bidder located in the
same geographic area as the prede-
cessor contractor (section 4.4(a)(2)). If
such services are being furnished at
more than one locality and the collec-
tively bargained wage rates and fringe
benefits are different at different local-
ities or do not apply to one or more lo-
calities, the agency shall identify the
localities to which such agreements
have application. If the collective bar-
gaining agreement does not apply to
all service employees under the con-
tract, the agency shall identify the em-
ployees and/or work subject to the col-
lective bargaining agreement. In the
event that the agency has reason to be-
lieve that any such collective bar-
gaining agreement was not entered
into as a result of arm’s-length nego-
tiations, a full statement of the facts
so indicating shall be transmitted with
the copy of such agreement. See §4.11.
If the agency has information indi-
cating that any such collectively bar-
gained wage rates and fringe benefits
are substantially at variance with
those prevailing for services of a simi-
lar character in the locality, the agen-
cy shall so advise the Wage and Hour
Division and, if it believes a hearing
thereon pursuant to section 4(c) of the
Act is warranted, shall file its request
for such hearing pursuant to §4.10 at
the time of filing the Notice of Inten-
tion to Make a Service Contract (Form
SF-98).

(d) If the proposed contract is for a
multi-year period subject to other than
annual appropriations, the contracting
agency shall file with its Standard
Form 98 a statement in writing con-
cerning the type of funding and the
contemplated term of the proposed
contract. Unless otherwise advised by
the Wage and Hour Division that a
Standard Form 98 must be filed on the
annual anniversary date, a new Stand-
ard Form 98 shall be submitted on each
biennial anniversary date of the pro-
posed multi-year contract in the event
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its term is for a period in excess of two
years.

(e) Any Standard Form 98 submitted
by a contracting agency without the
information required under paragraphs
(b), (c), or (d) of this section will be re-
turned to the agency for further ac-
tion.

(f) If exceptional circumstances pre-
vent the filing of the notice of inten-
tion and supplemental information re-
quired by this section on a date at
least 60 days (or 30 days in the case of
unplanned procurements) prior to any
invitation for bids, request for pro-
posals, or commencement of negotia-
tions, the notice shall be submitted to
the Wage and Hour Division as soon as
practicable with a detailed explanation
of the special circumstances which pre-
vented timely submission. In the event
the proposed contract involves per-
formance by more than 5 service em-
ployees and an emergency situation re-
quires an immediate award, the con-
tracting agency shall contact the Wage
and Hour Division by telephone for
guidance prior to any such award. In no
event may a contract subject to the act
on which more than 5 service employ-
ees are contemplated to be employed
be awarded without an appropriate
wage determination. (Section 10 of the
Act.)

(g) If any invitation for bids, request
for proposals, bid opening, or com-
mencement of negotiations for a pro-
posed contract for which a wage deter-
mination was provided in response to a
Standard Form 98 has been delayed, for
whatever reason, more than 60 days
from the date of such procurement ac-
tion as indicated on the submitted
Standard Form 98, the contracting
agency shall contact the Wage and
Hour Division for the purpose of deter-
mining whether the wage determina-
tion issued pursuant to the initial sub-
mission is still current. Any revision of
a wage determination received by the
contracting agency as a result of such
communication or upon discovery by
the Department of Labor of a delay,
shall supersede and replace the earlier
response as the wage determination ap-
plicable to such procurement, subject
to the time frames set forth in
§4.5(a)(2).



