§4010.9

§4010.9 Financial information.

(a) General. Except as provided in this
section, each filer is required to pro-
vide, in accordance with the instruc-
tions on the PBGC’s Web site, the fol-
lowing financial information for each
controlled group member (other than
an exempt entity)—

(1) Audited financial statements for
the fiscal year ending within the infor-
mation year (including balance sheets,
income statements, cash flow state-
ments, and notes to the financial state-
ments);

(2) If audited financial statements
are not available by the date specified
in  §4010.10(a), unaudited financial
statements for the fiscal year ending
within the information year; or

(3) If neither audited nor unaudited
financial statements are available by
the date specified in §4010.10(a), copies
of federal tax returns for the tax year
ending within the information year.

(b) Consolidated financial statements. If
the financial information of a con-
trolled group member is combined with
the information of other group mem-
bers in consolidated financial state-
ments, a filer may provide the fol-
lowing financial information in lieu of
the information required in paragraph
(a) of this section—

(1) The audited consolidated financial
statements for the filer’s information
year or, if the audited consolidated fi-
nancial statements are not available
by the date specified in §4010.10(a),
unaudited consolidated financial state-
ments for the fiscal year ending within
the information year; and

(2) For each controlled group member
included in the consolidated financial
statements (other than an exempt enti-
ty), the member’s revenues and oper-
ating income for the information year,
and net assets at the end of the infor-
mation year.

(c) Subsequent submissions. If
unaudited financial statements are
submitted as provided in paragraph
(@)(2) or (b)(1) of this section, audited
financial statements must thereafter
be filed within 15 days after they are
prepared. If federal tax returns are sub-
mitted as provided in paragraph (a)(3)
of this section, audited and unaudited
financial statements must thereafter
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be filed within 15 days after they are
prepared.

(d) Submission of public information. If
any of the financial information re-
quired by paragraphs (a) through (c) of
this section is publicly available, the
filer, in lieu of submitting such infor-
mation to the PBGC, may include a
statement with the other information
that is submitted to the PBGC indi-
cating when such financial information
was made available to the public and
where the PBGC may obtain it. For ex-
ample, if the controlled group member
has filed audited financial statements
with the Securities and Exchange Com-
mission, it need not file the financial
statements with PBGC but instead can
identify the SEC filing as part of its
submission under this part.

(e) Inclusion of information about non-
filers and exempt entities. Consolidated
financial statements provided pursuant
to paragraph (b)(1) of this section may
include financial information of per-
sons who are not controlled group
members (e.g., joint ventures) or are
exempt entities.

[61 FR 34022, July 1, 1996, as amended at 70
FR 11545, Mar. 9, 2005]

§4010.10 Due date and filing with the
PBGC.

(a) Due date. Except as permitted
under paragraph (b) of this section, a
filer shall file the information required
under this part with the PBGC on or
before the 105th day after the close of
the filer’s information year.

(b) Alternative due date. A filer that
includes the statement specified in
§4010.8(b)(1) with its submission to the
PBGC by the date specified in para-
graph (a) of this section must submit
the actuarial information specified in
§4010.8(b)(2) within 15 days after the
deadline for filing the plan’s annual re-
port (Form 5500 series) for the plan
year ending within the filer’s informa-
tion year (see §2520.104a-5(a)(2) of this
title).

(c) How and where to file. The PBGC
applies the rules in subpart A of part
4000 of this chapter to determine per-
missible methods of filing with the
PBGC under this part. See §4000.4 of
this chapter for information on where
to file.
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(d) Date of filing. The PBGC applies
the rules in subpart C of part 4000 of
this chapter to determine the date that
a submission under this part was filed
with the PBGC.

(e) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000
of this chapter to compute any time
period under this part.

[61 FR 34022, July 1, 1996, as amended at 68
FR 61353, Oct. 28, 2003]

§4010.11 Waivers and extensions.

The PBGC may waive the require-
ment to submit information with re-
spect to one or more filers or plans or
may extend the applicable due date or
dates specified in §4010.10 of this part.
The PBGC will exercise this discretion
in appropriate cases where it finds con-
vincing evidence supporting a waiver
or extension; any waiver or extension
may be subject to conditions. A request
for a waiver or extension must be filed
in writing with the PBGC at the ad-
dress provided in §4010.10(c) no later
than 15 days before the applicable date
specified in §4010.10 of this part, and
must state the facts and circumstances
on which the request is based.

§4010.12 Confidentiality of
tion submitted.

In accordance with §4901.21(a)(3) of
this chapter and section 4010(c) of
ERISA, any information or documen-
tary material that is not publicly
available and is submitted to the PBGC
pursuant to this part shall not be made
public, except as may be relevant to
any administrative or judicial action
or proceeding or for disclosures to ei-
ther body of Congress or to any duly
authorized committee or subcommittee
of the Congress.

informa-

§4010.13 Penalties.

If all of the information required
under this part is not provided within
the specified time limit, the PBGC may
assess a separate penalty under section
4071 of ERISA against the filer and
each member of the filer’s controlled
group (other than an exempt entity) of
up to $1,100 a day for each day that the
failure continues. The PBGC may also

§4011.2

pursue other equitable or legal rem-
edies available to it under the law.

[61 FR 34022, July 1, 1996, as amended at 62
FR 36994, July 10, 1997]

§4010.14 OMB control number.

The collection of information re-
quirements contained in this part have
been approved by the Office of Manage-
ment and Budget under OMB control
number 1212-0049.
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§4011.1 Purpose and scope.

This part prescribes rules and proce-
dures for complying with the require-
ments of section 4011 of ERISA. This
part applies for any plan year begin-
ning on or after January 1, 1995, with
respect to any single-employer plan
that is covered by section 4021 of
ERISA.

§4011.2 Definitions.

The following terms are defined in
§4001.2 of this chapter: contributing
sponsor, employer, ERISA, normal re-
tirement age, PBGC, person, plan, plan
administrator, plan year, and single-
employer plan.

In addition, for purposes of this part:

Participant has the meaning in §4041.2
of this chapter.

Participant Notice means the notice
required pursuant to section 4011 of
ERISA and this part.
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