Wage and Hour Division, Labor

§541.401 Computer manufacture and
repair.

The exemption for employees in com-
puter occupations does not include em-
ployees engaged in the manufacture or
repair of computer hardware and re-
lated equipment. Employees whose
work is highly dependent upon, or fa-
cilitated by, the use of computers and
computer software programs (e.g., engi-
neers, drafters and others skilled in
computer-aided design software), but
who are not primarily engaged in com-
puter systems analysis and program-
ming or other similarly skilled com-
puter-related occupations identified in
§541.400(b), are also not exempt com-
puter professionals.

§541.402 Executive and administrative
computer employees.

Computer employees within the
scope of this exemption, as well as
those employees not within its scope,
may also have executive and adminis-
trative duties which qualify the em-
ployees for exemption under subpart B
or subpart C of this part. For example,
systems analysts and computer pro-
grammers generally meet the duties
requirements for the administrative
exemption if their primary duty in-
cludes work such as planning, sched-
uling, and coordinating activities re-
quired to develop systems to solve
complex business, scientific or engi-
neering problems of the employer or
the employer’s customers. Similarly, a
senior or lead computer programmer
who manages the work of two or more
other programmers in a customarily
recognized department or subdivision
of the employer, and whose rec-
ommendations as to the hiring, firing,
advancement, promotion or other
change of status of the other program-
mers are given particular weight, gen-
erally meets the duties requirements
for the executive exemption.

Subpart F—Outside Sales
Employees

§541.500 General rule for outside sales
employees.

(a) The term “‘employee employed in
the capacity of outside salesman’ in
section 13(a)(1) of the Act shall mean
any employee:

§541.501

(1) Whose primary duty is:

(i) making sales within the meaning
of section 3(k) of the Act, or

(ii) obtaining orders or contracts for
services or for the use of facilities for
which a consideration will be paid by
the client or customer; and

(2) Who is customarily and regularly
engaged away from the employer’s
place or places of business in per-
forming such primary duty.

(b) The term “‘primary duty” is de-
fined at §541.700. In determining the
primary duty of an outside sales em-
ployee, work performed incidental to
and in conjunction with the employee’s
own outside sales or solicitations, in-
cluding incidental deliveries and col-
lections, shall be regarded as exempt
outside sales work. Other work that
furthers the employee’s sales efforts
also shall be regarded as exempt work
including, for example, writing sales
reports, updating or revising the em-
ployee’s sales or display catalogue,
planning itineraries and attending
sales conferences.

(c) The requirements of subpart G
(salary requirements) of this part do
not apply to the outside sales employ-
ees described in this section.

§541.501 Making sales or obtaining or-
ders.

(a) Section 541.500 requires that the
employee be engaged in:

(1) Making sales within the meaning
of section 3(k) of the Act, or

(2) Obtaining orders or contracts for
services or for the use of facilities.

(b) Sales within the meaning of sec-
tion 3(k) of the Act include the transfer
of title to tangible property, and in
certain cases, of tangible and valuable
evidences of intangible property. Sec-
tion 3(k) of the Act states that ‘‘sale”
or “sell” includes any sale, exchange,
contract to sell, consignment for sale,
shipment for sale, or other disposition.

(c) Exempt outside sales work in-
cludes not only the sales of commod-
ities, but also ‘‘obtaining orders or con-
tracts for services or for the use of fa-
cilities for which a consideration will
be paid by the client or customer.” Ob-
taining orders for ‘“‘the use of facili-
ties” includes the selling of time on
radio or television, the solicitation of
advertising for newspapers and other
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