Wage and Hour Division, Labor

and as salespersons; possession of a
selling or solicitor’s license when such
license is required by law or ordi-
nances; presence or absence of cus-
tomary or contractual arrangements
concerning amounts of products to be
delivered; description of the employee’s
occupation in collective bargaining
agreements; the employer’s specifica-
tions as to qualifications for hiring;
sales training; attendance at sales con-
ferences; method of payment; and pro-
portion of earnings directly attrib-
utable to sales.

(c) Drivers who may qualify as ex-
empt outside sales employees include:

(1) A driver who provides the only
sales contact between the employer
and the customers visited, who calls on
customers and takes orders for prod-
ucts, who delivers products from stock
in the employee’s vehicle or procures
and delivers the product to the cus-
tomer on a later trip, and who receives
compensation commensurate with the
volume of products sold.

(2) A driver who obtains or solicits
orders for the employer’s products
from persons who have authority to
commit the customer for purchases.

(3) A driver who calls on new pros-
pects for customers along the employ-
ee’s route and attempts to convince
them of the desirability of accepting
regular delivery of goods.

(4) A driver who calls on established
customers along the route and per-
suades regular customers to accept de-
livery of increased amounts of goods or
of new products, even though the ini-
tial sale or agreement for delivery was
made by someone else.

(d) Drivers who generally would not
qualify as exempt outside sales em-
ployees include:

(1) A route driver whose primary
duty is to transport products sold by
the employer through vending ma-
chines and to keep such machines
stocked, in good operating condition,
and in good locations.

(2) A driver who often calls on estab-
lished customers day after day or week
after week, delivering a quantity of the
employer’s products at each call when
the sale was not significantly affected
by solicitations of the customer by the
delivering driver or the amount of the
sale is determined by the volume of the
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customer’s sales since the previous de-
livery.

(3) A driver primarily engaged in
making deliveries to customers and
performing activities intended to pro-
mote sales by customers (including
placing point-of-sale and other adver-
tising materials, price stamping com-
modities, arranging merchandise on
shelves, in coolers or in cabinets, rotat-
ing stock according to date, and clean-
ing and otherwise servicing display
cases), unless such work is in further-
ance of the driver’s own sales efforts.

Subpart G—Salary Requirements

§541.600 Amount of salary required.

(a) To qualify as an exempt execu-
tive, administrative or professional
employee under section 13(a)(1) of the
Act, an employee must be compensated
on a salary basis at a rate of not less
than $455 per week (or $380 per week, if
employed in American Samoa by em-
ployers other than the Federal Govern-
ment), exclusive of board, lodging or
other facilities. Administrative and
professional employees may also be
paid on a fee basis, as defined in
§541.605.

(b) The $455 a week may be translated
into equivalent amounts for periods
longer than one week. The requirement
will be met if the employee is com-
pensated biweekly on a salary basis of
$910, semimonthly on a salary basis of
$985.83, or monthly on a salary basis of
$1,971.66. However, the shortest period
of payment that will meet this com-
pensation requirement is one week.

() In the case of academic adminis-
trative employees, the compensation
requirement also may be met by com-
pensation on a salary basis at a rate at
least equal to the entrance salary for
teachers in the educational establish-
ment by which the employee is em-
ployed, as provided in §541.204(a)(1).

(d) In the case of computer employ-
ees, the compensation requirement also
may be met by compensation on an
hourly basis at a rate not less than
$27.63 an hour, as provided in
§541.400(b).

(e) In the case of professional em-
ployees, the compensation require-
ments in this section shall not apply to
employees engaged as teachers (see

193



§541.601

§541.303); employees who hold a valid li-
cense or certificate permitting the
practice of law or medicine or any of
their branches and are actually en-
gaged in the practice thereof (see
§541.304); or to employees who hold the
requisite academic degree for the gen-
eral practice of medicine and are en-
gaged in an internship or resident pro-
gram pursuant to the practice of the
profession (see §541.304). In the case of
medical occupations, the exception
from the salary or fee requirement does
not apply to pharmacists, nurses,
therapists, technologists, sanitarians,
dietitians, social workers, psycholo-
gists, psychometrists, or other profes-
sions which service the medical profes-
sion.

§541.601 Highly compensated employ-
ees.

(@) An employee with total annual
compensation of at least $100,000 is
deemed exempt under section 13(a)(1) of
the Act if the employee customarily
and regularly performs any one or
more of the exempt duties or respon-
sibilities of an executive, administra-
tive or professional employee identified
in subparts B, C or D of this part.

(b)(1) “Total annual compensation”
must include at least $455 per week
paid on a salary or fee basis. Total an-
nual compensation may also include
commissions, nondiscretionary bonuses
and other nondiscretionary compensa-
tion earned during a 52-week period.
Total annual compensation does not
include board, lodging and other facili-
ties as defined in §541.606, and does not
include payments for medical insur-
ance, payments for life insurance, con-
tributions to retirement plans and the
cost of other fringe benefits.

(2) If an employee’s total annual
compensation does not total at least
the minimum amount established in
paragraph (a) of this section by the last
pay period of the 52-week period, the
employer may, during the last pay pe-
riod or within one month after the end
of the 52-week period, make one final
payment sufficient to achieve the re-
quired level. For example, an employee
may earn $80,000 in base salary, and the
employer may anticipate based upon
past sales that the employee also will
earn $20,000 in commissions. However,
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due to poor sales in the final quarter of
the year, the employee actually only
earns $10,000 in commissions. In this
situation, the employer may within
one month after the end of the year
make a payment of at least $10,000 to
the employee. Any such final payment
made after the end of the 52-week pe-
riod may count only toward the prior
year’s total annual compensation and
not toward the total annual compensa-
tion in the year it was paid. If the em-
ployer fails to make such a payment,
the employee does not qualify as a
highly compensated employee, but may
still qualify as exempt under subparts
B, C or D of this part.

(3) An employee who does not work a
full year for the employer, either be-
cause the employee is newly hired after
the beginning of the year or ends the
employment before the end of the year,
may qualify for exemption under this
section if the employee receives a pro
rata portion of the minimum amount
established in paragraph (a) of this sec-
tion, based upon the number of weeks
that the employee will be or has been
employed. An employer may make one
final payment as under paragraph (b)(2)
of this section within one month after
the end of employment.

(4) The employer may utilize any 52-
week period as the year, such as a cal-
endar year, a fiscal year, or an anniver-
sary of hire year. If the employer does
not identify some other year period in
advance, the calendar year will apply.

(c) A high level of compensation is a
strong indicator of an employee’s ex-
empt status, thus eliminating the need
for a detailed analysis of the employ-
ee’s job duties. Thus, a highly com-
pensated employee will qualify for ex-
emption if the employee customarily
and regularly performs any one or
more of the exempt duties or respon-
sibilities of an executive, administra-
tive or professional employee identified
in subparts B, C or D of this part. An
employee may qualify as a highly com-
pensated executive employee, for ex-
ample, if the employee customarily
and regularly directs the work of two
or more other employees, even though
the employee does not meet all of the
other requirements for the executive
exemption under §541.100.
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