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Wage and Hour Division, Labor § 548.400 

(1) Example. A sales employee whose appli-
cable maximum hours standard is 40 hours 
enters into an agreement with his employer 
that he will be paid a salary plus a commis-
sion based on a certain percentage of sales. 
He agrees that this compensation will con-
stitute his total straight-time earnings for 
all hours worked each week, provided such 
compensation equals or exceeds the applica-
ble minimum wage. 

The employee further agrees that he is to 
receive overtime premium pay for each 
workweek on the normal pay day for that 
week; based each quarter on one-half his es-
tablished basic rate derived by taking the 
hourly average of the total straight-time re-
muneration he received during the work-
weeks ending in the four-quarter period im-
mediately preceding the current quarter. For 
example, his established basic rate for each 
workweek ending in the first quarter of 1964 
(January through March) is determined by 
computing his average hourly rate for em-
ployment during all workweeks ending in 
the four quarter periods of 1963. 

Assume the employee worked the following 
number of hours and received the straight- 
time pay indicated: 

Line 
No. Quarters 

Pay Hours worked 

1 ........ 1st—1963 ......... $1,074 .......... 550 ..........
2 ........ 2d—1963 .......... 980 $980 480 489 
3 ........ 3d—1963 .......... 1,069 1,069 542 542 
4 ........ 4th—1963 ......... 1,365 1,365 619 619 

5 ........ 1, 2, 3, 4—1963 4,488 .......... 2,200 ..........
6 ........ 1st—1964 ......... ............ 1,168 .......... 531 

7 ........ 2, 3, 4 (1963) 1 
(1964).

............ 4,582 .......... 2,181 

The employee’s basic rate for the first quar-
ter of 1964 (line 6) is determined by the hours 
worked and pay received in the four previous 
quarters (lines 1, 2, 3 and 4). Total pay re-
ceived during that period ($4,488.00, line 5) is 
divided by the total hours worked (2,200 
hours, line 5) to derive the established basic 
rate ($2.04 per hour). This is the hourly rate 
on which overtime is computed in each 
workweek ending in the first quarter of 1964 
in which the employee worked in excess of 
the applicable maximum hours standard. For 
instance, if in the first week of that quarter 
the employee worked 47 hours he would be 
due his guaranteed salary, his commission 
(at a later date) plus $7.14 as overtime pre-
mium pay (7 hours×2.04× 1/2 ). It does not 
matter that the employee actually earned 
and ultimately received $90.71 in salary and 
commission as his total straight-time pay 
for that week and that his true hourly rate 
would be only $1.93 ($90.71÷47 hours). The es-
tablished basic rate is an average rate and is 
designed to be used, and must be used, in 
every overtime week in the quarter for 

which it was computed, without regard to 
the employee’s true hourly rate in the par-
ticular week. 

The employee’s basic rate for the second 
quarter of 1964 will be similarly computed at 
the end of the first quarter of that year by 
adding together the hours worked and pay 
received in the second, third, and fourth 
quarters of 1963 and the first quarter of 1964 
(lines 2, 3, 4 and 6) so that the totals now re-
flect the figures in line 7. The regular rate is 
again computed by dividing pay received 
($4,582.00) by hours worked (2,181) and the 
new basic rate would be $2.10. 

(2) Example. Assume that an employee em-
ployed under a similar arrangement agrees 
to receive overtime premium pay for each 
workweek on the normal pay day, based each 
quarter on one-half his established basic rate 
determined by the quarterly method rather 
than by the annual method previously dis-
cussed. His established basic rate for the 
first quarter of 1964 would therefore be deter-
mined by computing his average hourly rate 
for the last quarter of 1963. To illustrate, if in 
the latter quarter the employee received 
$1,156.00 in straight time compensation and 
worked 561 hours, his basic rate for the first 
quarter of 1964 would therefore be $2.06 
($1,156.00÷561 hours). During the overtime 
weeks in this quarter there would be due 
him, in addition to his straight time com-
pensation, premium pay of $1.03 ($2.06× 1/2) 
for each hour he works in excess of the appli-
cable maximum hours standard. 

As in the previous example the established 
basic rate must be used in every overtime 
week in the quarter for which it was com-
puted without regard to the employee’s true 
hourly rate in the particular quarter. 

(Sec. 1, 52 Stat. 1060, 1062, as amended, 29 
U.S.C. 201, et seq.) 

[28 FR 11266, Oct. 22, 1963, as amended at 32 
FR 3293, Feb. 26, 1967] 

RATES AUTHORIZED ON APPLICATION 

§ 548.400 Procedures. 
(a) If an employer wants to use an es-

tablished basic rate other than one of 
those authorized under § 548.3, he must 
obtain specific prior approval from the 
Administrator. For example, if an em-
ployer wishes to compute overtime 
compensation for piece workers for 
each workweek in a 4-week period at 
established basic rates which are the 
straight-time average hourly earnings 
for each employee for the immediately 
preceding 4-week period, he should 
apply to the Administrator for author-
ization. The application for approval of 
such a basic rate should be addressed 
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29 CFR Ch. V (7–1–05 Edition) § 548.401 

17 See § 548.304. 
18 See § 548.305. 

19 See § 548.200 for a further explanation of 
the requirements as to the agreement or un-
derstanding establishing the basic rate. 

20 See § 548.200. 

to the Administrator of the Wage and 
Hour Division, U.S. Department of 
Labor, Washington, DC 20210. No par-
ticular form of application is required 
but the minimum necessary informa-
tion outlined in § 548.4 should be in-
cluded. The application may be made 
by an employer or a group of employ-
ers. If any of the employees covered by 
the application is represented by a col-
lective bargaining agent, a joint appli-
cation of the employer and the bar-
gaining agent should be filed. It is not 
necessary to file separate applications 
for each employee. One application will 
cover as many employees as will be 
paid at the proposed basic rate or 
rates. 

(b) Prior approval of the Adminis-
trator is also required if the employer 
desires to use a basic rate or basic 
rates which come within the scope of a 
combination of two or more of the 
paragraphs in § 548.3 unless the basic 
rate or rates sought to be adopted meet 
the requirements of a single paragraph 
in § 548.3. For instance, an employee 
may receive free lunches, the cost of 
which, by agreement or understanding, 
is not to be included in the rate used to 
compute overtime compensation. 17 In 
addition, the employee may receive an 
attendance bonus which, by agreement 
or understanding, is to be excluded 
from the rate used to compute over-
time compensation. 18 Since these ex-
clusions involve two paragraphs of 
§ 548.3, prior approval of the Adminis-
trator would be necessary unless the 
exclusion of the cost of the free lunches 
together with the attendance bonus do 
not affect the employee’s overtime 
compensation by more than 50 cents a 
week on the average, in which case the 
employer and the employee may treat 
the situation as one falling within a 
single paragraph, § 548.3(e). 

(Sec. 1, 52 Stat. 1060, as amended, 29 U.S.C. 
201, et seq.) 

[20 FR 5682, Aug. 6, 1955, as amended at 21 FR 
338, Jan. 18, 1956; 32 FR 3294, Feb. 25, 1967] 

§ 548.401 Agreement or understanding. 
If the agreement or understanding es-

tablishing the basic rate is in writing, 
whether incorporated in a collective 

bargaining agreement or not, a copy of 
the agreement or understanding should 
be attached to the application. If it is 
not in writing, however, the applica-
tion to the Administrator for approval 
of a basic rate should contain a written 
statement describing the substance of 
the agreement or understanding, in-
cluding the proposed effective date and 
term of the agreement or under-
standing. The term of the agreement or 
understanding may be of definite dura-
tion, or may run indefinitely until 
modified or changed. If an agreement 
or understanding is modified, a new ap-
plication for authorization should be 
made. 19 

[20 FR 5683, Aug. 6, 1955, as amended at 21 FR 
338, Jan. 18, 1956] 

§ 548.402 Applicable overtime provi-
sions. 

The application should also contain a 
description of the terms of employ-
ment relating to overtime so that the 
Administrator can determine how the 
established basic rate will be used if it 
is approved. For instance, if the em-
ployees are to be paid time and one- 
half the basic rate for all hours worked 
in excess of 35 each workweek, this 
should be stated in the application. If 
the employees are to be paid double 
time for work on Sundays the applica-
tion should so state. 

[20 FR 5683, Aug. 6, 1955] 

§ 548.403 Description of method of cal-
culation. 

The established basic rate for which 
approval will be sought will normally 
be a formula or method of calculation 
of a rate rather than a specific dollars 
and cents rates. 20 The application 
should contain a complete description 
of the formula or method of calcula-
tion of the established basic rate, in-
cluding any necessary examples which 
will enable the Administrator to under-
stand how the rate will be computed 
and applied. 

[20 FR 5683, Aug. 6, 1955] 
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