§552.105

(c) If the individual performing baby-
sitting services on a ‘‘casual basis’ de-
votes more than 20 percent of his or her
time to household work during a baby-
sitting assignment, the exemption for
“‘babysitting services on a casual
basis’’ does not apply during that as-
signment and the individual must be
paid in accordance with the Act’s min-
imum wage and overtime require-
ments. This does not affect the applica-
tion of the exemption for previous or
subsequent babysitting assignments
where the 20 percent tolerance is not
exceeded.

(d) Individuals who engage in baby-
sitting as a full-time occupation are
not employed on a ‘“‘casual basis.”

[40 FR 7405, Feb. 20, 1975, as amended at 60
FR 46768, Sept. 8, 1995]

§552.105 Individuals performing baby-
sitting services in their own homes.

(a) It is clear from the legislative his-
tory that the Act’s new coverage of do-
mestic service employees is limited to
those persons who perform such serv-
ices in or about the private household
of the employer. Accordingly, if such
services are performed away from the
employer’s permanent, or temporary
household there is no coverage under
sections 6(f) and 7(l) of the Act. A typ-
ical example would be an individual
who cares for the children of others in
her own home. This type of operation,
however, could, depending on the par-
ticular facts, qualify as a preschool or
day care center and thus be covered
under section 3(s)(1)(B) of the Act in
which case the person providing the
service would be required to comply
with the applicable provisions of the
Act.

(b) An individual in a local neighbor-
hood who takes four or five children
into his or her home, which is operated
as a day care home, and who does not
have more than one employee or whose
only employees are members of that in-
dividual’s immediate family is not cov-
ered by the Fair Labor Standards Act.

[40 FR 7405, Feb. 20, 1975, as amended at 60
FR 46768, Sept. 8, 1995]

§552.106 Companionship services for
the aged or infirm.

The term ‘‘companionship services
for the aged or infirm” is defined in
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§552.6. Persons who provide care and
protection for babies and young chil-
dren, who are not physically or men-
tally infirm, are considered baby-
sitters, not companions. The com-
panion must perform the services with
respect to the aged or infirm persons
and not generally to other persons. The

“‘casual” limitation does not apply to
companion services.
§552.107 Yard maintenance workers.

Persons who mow lawns and perform
other yard work in a neighborhood
community generally provide their
own equipment, set their own work
schedule and occasionally hire other
individuals. Such persons will be recog-
nized as independent contractors who
are not covered by the Act as domestic
service employees. On the other hand,
gardeners and yardmen employed pri-
marily by one household are not usu-
ally independent contractors.

§552.108

Congress made no change in section
12 as regards domestic service employ-
ees. Accordingly, the child labor provi-
sions of the Act do not apply unless the
underaged minor (@) is individually en-
gaged in commerce or in the produc-
tion of goods for commerce, or (b) is
employed by an enterprise meeting the
coverage tests of sections 3(r) and
3(s)(1) of the Act, or (c) is employed in
or about a home where work in the pro-
duction of goods for commerce is per-
formed.

Child labor provisions.

§552.109 Third party employment.

(a) Employees who are engaged in
providing companionship services, as
defined in §552.6, and who are employed
by an employer or agency other than
the family or household using their
services, are exempt from the Act’s
minimum wage and overtime pay re-
quirements by virtue of section
13(a)(15). Assigning such an employee
to more than one household or family
in the same workweek would not defeat
the exemption for that workweek, pro-
vided that the services rendered during
each assignment come within the defi-
nition of companionship services.

(b) Employees who are engaged in
providing babysitting services and who
are employed by an employer or agency
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