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Wage and Hour Division, Labor § 553.28 

provides that the regular rate shall not 
be deemed to include 

. . . payments made for occasional periods 
when no work is performed due to vacation, 
holiday, . . . or other similar cause. 

As explained in 29 CFR 778.218(d), the 
term ‘‘other similar cause’’ refers to 
payments made for periods of absence 
due to factors like holidays, vacations, 
illness, and so forth. Payments made to 
an employee for periods of absence due 
to the use of accrued compensatory 
time are considered to be the type of 
payments in this ‘‘other similar cause’’ 
category. 

§ 553.27 Payments for unused compen-
satory time. 

(a) Payments for accrued compen-
satory time earned after April 14, 1986, 
may be made at any time and shall be 
paid at the regular rate earned by the 
employee at the time the employee re-
ceives such payment. 

(b) Upon termination of employment, 
an employee shall be paid for unused 
compensatory time earned after April 
14, 1986, at a rate of compensation not 
less than— 

(1) The average regular rate received 
by such employee during the last 3 
years of the employee’s employment, 
or 

(2) The final regular rate received by 
such employee, whichever is higher. 

(c) The phrase last 3 years of employ-
ment means the 3-year period imme-
diately prior to termination. Where an 
employee’s last 3 years of employment 
are not continuous because of a break 
in service, the period of employment 
after the break in service will be treat-
ed as new employment. However, such 
a break in service must have been in-
tended to be permanent and any ac-
crued compensatory time earned after 
April 14, 1986, must have been cashed 
out at the time of initial separation. 
Where the final period of employment 
is less than 3 years, the average rate 
still must be calculated based on the 
rate(s) in effect during such period. 

(d) The term ‘‘regular rate’’ is de-
fined in 29 CFR 778.108. As indicated in 
§ 778.109, the regular rate is an hourly 
rate, although the FLSA does not re-

quire employers to compensate em-
ployees on an hourly basis. 

[52 FR 2032, Jan. 16, 1987; 52 FR 2648, Jan. 23, 
1987] 

§ 553.28 Other compensatory time. 

(a) Compensatory time which is 
earned and accrued by an employee for 
employment in excess of a nonstatu-
tory (that is, non-FLSA) requirement 
is considered ‘‘other’’ compensatory 
time. The term ‘‘other’’ compensatory 
time off means hours during which an 
employee is not working and which are 
not counted as hours worked during 
the period when used. For example, a 
collective bargaining agreement may 
provide that compensatory time be 
granted to employees for hours worked 
in excess of 8 in a day, or for working 
on a scheduled day off in a non-
overtime workweek. The FLSA does 
not require compensatory time to be 
granted in such situations. 

(b) Compensatory time which is 
earned and accrued by an employee 
working hours which are ‘‘overtime’’ 
hours under State or local law, ordi-
nance, or other provisions, but which 
are not overtime hours under section 7 
of the FLSA is also considered ‘‘other’’ 
compensatory time. For example, a 
local law or ordinance may provide 
that compensatory time be granted to 
employees for hours worked in excess 
of 35 in a workweek. Under section 7(a) 
of the FLSA, only hours worked in ex-
cess of 40 in a workweek are overtime 
hours which must be compensated at 
one and one-half times the regular rate 
of pay. 

(c) Similarly, compensatory time 
earned or accrued by an employee for 
employment in excess of a standard es-
tablished by the personnel policy or 
practice of an employer, or by custom, 
which does not result from the FLSA 
provision, is another example of 
‘‘other’’ compensatory time. 

(d) The FLSA does not require that 
the rate at which ‘‘other’’ compen-
satory time is earned has to be at a 
rate of one and one-half hours for each 
hour of employment. The rate at which 
‘‘other’’ compensatory time is earned 
may be some lesser or greater multiple 
of the rate or the straight-time rate 
itself. 
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