Wage and Hour Division, Labor

Extra compensation paid as described in
paragraphs (5), (6), and (7) of subsection (e)
shall be creditable toward overtime com-
pensation payable pursuant to this section.

(c) Only the statutory exclusions are
authorized. It is important to deter-
mine the scope of these exclusions,
since all remuneration for employment
paid to employees which does not fall
within one of these seven exclusionary
clauses must be added into the total
compensation received by the em-
ployee before his regular hourly rate of
pay is determined.

EXTRA COMPENSATION PAID FOR
OVERTIME

§778.201 Overtime
eral.

(a) Certain premium payments made
by employers for work in excess of or
outside of specified daily or weekly
standard work periods or on certain
special days are regarded as overtime
premiums. In such case, the extra com-
pensation provided by the premium
rates need not be included in the em-
ployee’s regular rate of pay for the pur-
pose of computing overtime compensa-
tion due under section 7(a) of the Act.
Moreover, under section 7(h) this extra
compensation may be credited toward
the overtime payments required by the
Act.

(b) The three types of extra premium
payments which may thus be treated
as overtime premiums for purposes of
the Act are outlined in section 7(e) (5),
(6), and (7) of the Act as set forth in
§778.200(a). These are discussed in de-
tail in the sections following.

(c) Section 7(h) of the Act specifi-
cally states that the extra compensa-
tion provided by these three types of
payments may be credited toward over-
time compensation due under section
7(a) for work in excess of the applicable
maximum hours standard. No other
types of remuneration for employment
may be so credited.

§778.202 Premium pay for hours in ex-
cess of a daily or weekly standard.

(a) Hours in excess of 8 per day or stat-
utory weekly standard. Many employ-
ment contracts provide for the pay-
ment of overtime compensation for
hours worked in excess of 8 per day or

premiums—gen-

§778.202

40 per week. Under some contracts such
overtime compensation is fixed at one
and one-half times the base rate; under
others the overtime rate may be great-
er or less than one and one-half times
the base rate. If the payment of such
contract overtime compensation is in
fact contingent upon the employee’s
having worked in excess of 8 hours in a
day or in excess of the number of hours
in the workweek specified in section
7(a) of the Act as the weekly max-
imum, the extra premium compensa-
tion paid for the excess hours is exclud-
able from the regular rate under sec-
tion 7(e)(5) and may be credited toward
statutory overtime payments pursuant
to section 7(h) of the Act. In applying
these rules to situations where it is the
custom to pay employees for hours dur-
ing which no work is performed due to
vacation, holiday, illness, failure of the
employer to provide sufficient work, or
other similar cause, as these terms are
explained in §§778.216 to 778.224, it is
permissible (but not required) to count
these hours as hours worked in deter-
mining the amount of overtime pre-
mium pay, due for hours in excess of 8
per day or the applicable maximum
hours standard, which may be excluded
from the regular rate and credited to-
ward the statutory overtime compensa-
tion.

(b) Hours in excess of normal or regular
working hours. Similarly, where the
employee’s normal or regular daily or
weekly working hours are greater or
less than 8 hours and 40 hours respec-
tively and his contract provides for the
payment of premium rates for work in
excess of such normal or regular hours
of work for the day or week (such as 7
in a day or 35 in a week) the extra com-
pensation provided by such premium
rates, paid for excessive hours, is a true
overtime premium to be excluded from
the regular rate and it may be credited
toward overtime compensation due
under the Act.

(c) Premiums for excessive daily hours.
If an employee whose maximum hours
standard is 40 hours is hired at the rate
of $5.75 an hour and receives, as over-
time compensation under his contract,
$6.25 per hour for each hour actually
worked in excess of 8 per day (or in ex-
cess of his normal or regular daily
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