§783.44

the industry, as the basis for calcu-
lating wages for covered seamen pro-
vided the wages equal the compensa-
tion at the applicable minimum hourly
rate which would be due to the em-
ployee for his hours actually spent on
duty in the period. This would mean
that the wage period may properly
cover, for example, the period of a
month or of a voyage so long as the
seaman receives at the appropriate
time compensation at least equal to
the prescribed minimum rate for each
compensable hour in that pay period.
(See also §531.26 of this chapter con-
cerning requirements of other laws
governing calculation of wages and fre-
quency and manner of payment.) To il-
lustrate, where seamen have custom-
arily been paid monthly under an ar-
rangement to perform seamen’s duties
during stipulated periods and to be off
duty during stipulated periods during
the month, if such a seaman works 300
hours during the month and receives
his monthly compensation in an
amount equal to a payment for that
number of hours at the applicable min-
imum rate, there would be compliance
with the requirements of section
6(b)(2). The fact that this seaman
works a varying number of hours dur-
ing the weeks comprising the monthly
period or that the monthly compensa-
tion is disbursed in two or four partial
payments to the seaman during the
month would not warrant a contrary
conclusion.

§783.44 Board and lodging as wages.

The wages for the period covered by
the wage payment include all remu-
neration for employment paid to or on
behalf of the employee for all hours ac-
tually on duty intended to be com-
pensated by such wage payment. The
reasonable cost or fair value, as deter-
mined by the Secretary of Labor pursu-
ant to section 3(m) of the Act, of board
and lodging furnished the employee
during such period, if customarily fur-
nished by the employer to his employ-
ees, is also included as part of the
wages for the actual hours worked in
the period (see §783.16). However, the
cost of board and lodging would not be
included as part of the wages paid to
the employee to the extent it is ex-
cluded from the employee’s wages
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under terms of a bona fide collective
bargaining agreement applicable to
such employee, whether or not custom-
arily furnished to the employee. Where
such an exclusion is not provided for in
any bona fide collective bargaining
agreement applicable to the employee,
the reasonable cost or fair value there-
of, whichever is appropriate, as deter-
mined in accordance with the stand-
ards set forth in the regulations in part
531 of this chapter, is included as part
of the wage paid to such employee.
Part 531 of this chapter also contains
the official regulations and interpreta-
tions of the Department of Labor con-
cerning the application of section 3(m)
to other facilities as well as board and
lodging furnished to an employee.

§783.45 Deductions from wages.

Where deductions are made from the
wages of a seaman subject to section
6(b) of the Act, consideration must be
given as to whether or not such deduc-
tions are permitted to be made when
they result in the seaman receiving
cash wages which are less than the ap-
plicable minimum wage rate for each
hour actually on duty during the pe-
riod covered by the wage payments.
Such considerations are to be based
upon the principles and interpretations
governing such deductions. These are
set forth and discussed in part 531 of
this chapter. The methods of paying
the compensation required by section 6
and the application thereto of the pro-
visions of section 3(m) of the Act,
which are set forth and explained in
the said part 531, are applicable to sea-
men subject to the minimum wage pro-
visions of the Act.

§783.46 Hours worked.

The provisions of section 6(b)(2) of
the Act require that a seaman em-
ployed on an American vessel be paid
wages equal to compensation at not
less than the prescribed minimum wage
rate for all of the hours the employee
“‘was actually on duty (including peri-
ods aboard ship when the employee was
on watch or was, at the direction of a
superior officer, performing work or
standing by, but not including off-duty
periods which are provided pursuant to
the employment agreement)”. The Act
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in this portion of section 6(b)(2) is re-
flecting concepts that are well estab-
lished in the law, and existing prece-
dents (in such cases as Armour & Co. v.
Wantock, 323 U.S. 126; Skidmore v. Swift
& Co., 323 U.S. 134; Steiner v. Mitchell,
350 U.S. 247; Mitchell v. King Packing
Co., 350 U.S. 260; Tennessee Coal, Iron &
R. Co. v. Muscoda Local N. 123, 321 U.S.
590; and General Electric Co. v. Porter,
208 F. 2d 805, certiorari denied, 347 U.S.
951, 975) would be applicable in deter-
mining what time constitutes hours
worked. See also the general discussion
of hours worked in part 785 of this
chapter.

§783.47 Off-duty periods.

Off-duty periods include not only
such periods as shore leave but also
generally those hours spent by a sea-
man on the vessel outside his watch or
normal or regular working hours and
his standby periods during which hours
he is not required to perform and does
not perform work of any kind but is
free to utilize his time for his own pur-
pose. The fact that during such off-
duty periods the employee is subject to
call in case of emergency situations af-
fecting the safety and welfare of the
vessel upon which he is employed, or of
its passengers, crew, or cargo or for
participation in life boat or fire drills
will not render such off-duty periods,
excluded by employment agreement
applicable to the employee, ‘‘hours
worked’”’. Responding to such calls,
however, as well as the performance of
work in response thereto constitute
compensable work time. For further
and more detailed discussion on what
generally are regarded as ‘“hours
worked’” under the Act, see part 785 of
this chapter.

APPLICATION OF THE EXEMPTIONS

§783.48 Factors determining applica-
tion of exemptions.

The application of the exemptions
provided by section 13(a)(14) and sec-
tion 13(b)(6) of the Act is determined in
accordance with their language and
scope as explained in 8§§783.24, 783.25,
and 783.27, with regard to the principles
set forth in §783.20 and the legislative
history and judicial construction out-
lined in §§783.28 through 783.30. Wheth-

§783.50

er a particular employee is exempt de-
pends on what he does, as explained in
§§783.31 through 783.37. Whether he is
exempt from the overtime pay provi-
sions only or from minimum wages as
well depends on whether his employ-
ment is or is not on an American ves-
sel, which is determined as indicated in
§§783.38 through 783.42. In addition, sec-
tions 13(a)(14) and 13(b)(6), like other
exemptions in the Act, apply on a
workweek basis as mentioned in §783.43
and explained in §§783.49 and 783.50.

§783.49 Workweek unit
the exemptions.

The unit of time to be used in deter-
mining the application of the exemp-
tion provided by section 13(b)(6) or
13(a)(14) to an employee is the work-
week. (See Overnight Transportation Co.
v. Missel, 316 U.S. 572; Sternberg Dredg-
ing Co. v. Walling, 158 F. 2d 678.) This is
the period used in determining whether
a substantial amount of non-seaman’s
work has been performed so as to make
the exemption inapplicable. See
§783.37. A workweek is a fixed and reg-
ularly recurring interval of 7 consecu-
tive 24-hour periods. It may begin at
any hour of any day set by the em-
ployer and need not coincide with the
calendar week. Once the workweek has
been set it commences each succeeding
week on the same day and at the same
hour. Changing of the workweek for
the purpose of escaping the require-
ments of the Act is not permitted.

in applying

§783.50 Work exempt under another
section of the Act.

Where an employee performs work
during his workweek, some of which is
exempt under one section of the Act,
and the remainder of which is exempt
under another section or sections of
the Act, the exemptions may be com-
bined. The employee’s combination ex-
emption is controlled in such case by
that exemption which is narrower in
scope. For example, if part of his work
is exempt from both minimum wage
and overtime compensation under one
section of the Act, and the rest is ex-
empt only from the overtime pay re-
quirements under section 13(b)(6), the
employee is exempt that week from the
overtime pay provisions but not from
the minimum wage requirements.
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