
631 

Wage and Hour Division, Labor § 784.118 

§ 784.115 Exempt and noncovered 
work performed during the work-
week. 

The wage and hours requirements of 
the Act do not apply to any employees 
during any workweek in which a por-
tion of his activities falls within sec-
tion 13(a)(5) if no part of the remainder 
of his activities is covered by the Act. 
Similarly, the overtime requirements 
are inapplicable in any workweek in 
which a portion of an employee’s ac-
tivities falls within section 13(b)(4) if 
no part of the remainder of his activi-
ties is covered by the Act. Covered ac-
tivities for purposes of the above state-
ments mean engagement in commerce, 
or in the production of goods for com-
merce, or in an occupation closely re-
lated or directly essential to such pro-
duction or employment in an enter-
prise engaged in commerce or in the 
production of goods for commerce, as 
explained in §§ 784.17 through 784.19. 

§ 784.116 Exempt and nonexempt work 
in the same workweek. 

Where an employee, during any 
workweek, performs work that is ex-
empt under section 13(a)(5) or 13(b)(4), 
and also performs nonexempt work, 
some part of which is covered by the 
Act, the exemption will be deemed in-
applicable unless the time spent in per-
forming nonexempt work during that 
week is not substantial in amount. For 
enforcement purposes, nonexempt work 
will be considered substantial in 
amount if more than 20 percent of the 
time worked by the employee in a 
given workweek is devoted to such 
work (see Mitchell v. Stinson, 217 F. 2d 
210). Where exempt and nonexempt 
work is performed during a workweek 
by an employee and is not or cannot be 
segregated so as to permit separate 
measurement of the time spent in each, 
the employee will not be exempt (see 
Tobin v. Blue Channel Corp., 198 F. 2d 
245; Walling v. Public Quick Freezing and 
Cold Storage Co., 62 F. Supp. 924). 

§ 784.117 Combinations of exempt 
work. 

The combination of exempt work 
under sections 13(a)(5) and 13(b)(4), or 
one of these sections with exempt work 
under another section of the Act, is 
permitted. Where a part of an employ-

ee’s covered work in a workweek is ex-
empt under section 13(a)(5) and the re-
mainder is exempt under another sec-
tion which grants an exemption from 
the minimum wage and overtime provi-
sions of the Act, the wage and hours re-
quirements are not applicable. If the 
scope of the exemption is not the same, 
however, the exemption applicable to 
the employee is that provided by 
whichever exemption provision is more 
limited in scope unless, of course, the 
time spent in performing work which is 
nonexempt under the broader exemp-
tion is not substantial. For example, 
an employee may devote part of his 
workweek to work within section 
13(b)(4) and the remainder to work ex-
empt from both the minimum wage and 
overtime requirements under another 
section of the Act. In such a case he 
must receive the minimum wage but is 
not required to receive time and one- 
half for his overtime work during that 
week (C.F. Mitchell v. Myrtle Grove 
Packing Co., 350 U.S. 891; Tobin v. Blue 
Channel Corp., 198 F. 2d 245). Each ac-
tivity is tested separately under the 
applicable exemption as though it were 
the sole activity of the employee for 
the whole workweek in question. Un-
less the employee meets all the re-
quirements of each exemption a com-
bination exemption would not be avail-
able. 

GENERAL CHARACTER AND SCOPE OF THE 
SECTION 13(a)(5) EXEMPTION 

§ 784.118 The exemption is intended 
for work affected by natural fac-
tors. 

As indicated by the legislative his-
tory, the purpose of the section 13(a)(5) 
exemption is to exempt from the min-
imum wage and overtime provisions of 
the Act employment in those activities 
in the fishing industry that are con-
trolled or materially affected by nat-
ural factors or elements, such as the 
vicissitudes of the weather, the change-
able conditions of the water, the run of 
the catch, and the perishability of the 
products obtained (83 Cong. Rec. 7408, 
7443; S. Rep. No. 145, p. 33 on H.R. 3935, 
87th Cong., first session; Fleming v. 
Hawkeye Pearl Button Co., 113 F. 2d 52; 
Walling v. Haden, 153 F. 2d 196, certio-
rari denied 328 U.S. 866). 
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