Wage and Hour Division, Labor

and stopping time to the nearest 5 min-
utes, or to the nearest one-tenth or
quarter of an hour. Presumably, this
arrangement averages out so that the
employees are fully compensated for
all the time they actually work. For
enforcement purposes this practice of
computing working time will be ac-
cepted, provided that it is used in such
a manner that it will not result, over a
period of time, in failure to com-
pensate the employees properly for all
the time they have actually worked.

Subpart E—Miscellaneous
Provisions

§785.49 Applicable provisions of the
Fair Labor Standards Act.

(a) Section 6. Section 6 of the Fair
Labor Standards Act of 1938 (29 U.S.C.
206) requires that each employee, not
specifically exempted, who is engaged
in commerce, or in the production of
goods for commerce, or who is em-
ployed in an enterprise engaged in
commerce, or in the production of
goods for commerce receive a specified
minimum wage.

(b) Section 7. Section 7(a) of the Act
(29 U.S.C. 207) provides that persons
may not be employed for more than a
stated number of hours a week without
receiving at least one and one-half
times their regular rate of pay for the
overtime hours.

(c) Section 3(g). Section 3(g) of this
act provides that: ““ ‘Employ’ includes
to suffer or permit to work.”’

(d) Section 3(0). Section 3(0) of this
act provides that: ‘‘Hours worked—in
determining for the purposes of sec-
tions 6 and 7 the hours for which an
employee is employed, there shall be
excluded any time spent in changing
clothes or washing at the beginning or
end of each workday which was ex-
cluded from the measured working
time during the week involved by the
express terms of or by custom or prac-
tice under a bona fide collective-bar-
gaining agreement applicable to the
particular employees.”

[26 FR 190, Jan. 11, 1961, as amended at 26 FR
7732, Aug. 18, 1961]
§785.50 Section 4 of the Portal-to-Por-
tal Act.
Section 4 of this Act provides that:

§785.50

(a) Except as provided in paragraph
(b), of this section, no employer shall
be subject to any liability or punish-
ment under the Fair Labor Standards
Act of 1938, as amended, the Walsh-
Healey Act, or the Davis-Bacon Act, on
account of the failure of such employer
to pay an employee minimum wages, or
to pay an employee overtime com-
pensation, for or on account of any of
the following activities of such em-
ployee engaged in, on, or after May 14,
1947:

(1) Walking, riding, or traveling to
and from the actual place of perform-
ance of the principal activity or activi-
ties which such employee is employed
to perform, and

(2) Activities which are preliminary
to or postliminary to said principal ac-
tivity or activities, which occur either
prior to the time on any particular
workday at which such employee com-
mences, or subsequent to the time on
any particular workday which he
ceases, such principal activity or ac-
tivities.

(b) Notwithstanding the provisions of
paragraph (a) of this section which re-
lieve an employer from liability and
punishment with respect to an activity
the employer shall not be so relieved if
such activity is compensable by either:

(1) An express provision of a written
or nonwritten contract in effect, at the
time of such activity, between such
employee, his agent, or collective-bar-
gaining representative and his em-
ployer; or

(2) A custom or practice in effect, at
the time of such activity, at the estab-
lishment or other place where such em-
ployee is employed, covering such ac-
tivity, not inconsistent with a written
or nonwritten contract, in effect at the
time of such activity, between such
employee, his agent, or collective-bar-
gaining representative and his em-
ployer.

(c) For the purposes of paragraph (b)
of this section, an activity shall be
considered as compensable, under such
contract provision or such custom or
practice only when it is engaged in dur-
ing the portion of the day with respect
to which it is so made compensable.

(d) In the application of the min-
imum wage and overtime compensa-
tion provisions of the Fair Labor
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Standards Act of 1938, as amended, of
the Walsh-Healey Act, or of the Davis-
Bacon Act, in determining the time for
which an employer employs an em-
ployee with respect to walking, riding,
traveling, or other preliminary or
postliminary activities described in
paragraph (a) of this section, there
shall be counted all that time, but only
that time, during which the employee
engages in any such activity which is
compensable within the meaning of
paragraphs (b) and (c) of this section.

PART 786—MISCELLANEOUS
EXEMPTIONS

Subpart A—Carriers by Air

Sec.
786.1 Enforcement policy concerning per-
formance of nonexempt work.

Subpart B [Reserved]

Subpart C—Switchboard Operator
Exemption

786.100 Enforcement policy concerning per-
formance of nonexempt work.

Subpart D—Employers Subject to Part 1 of
Interstate Commerce Act

786.150 Enforcement policy concerning per-
formance of nonexempt work.

Subpart E—Taxicab Operators

786.200 Enforcement policy concerning per-
formance of nonexempt work.

Subpart F—Newspaper Publishing

786.250 Enforcement policy.

AUTHORITY: 52 Stat. 1060, as amended; 29
U.S.C. 201-219.

Subpart A—Carriers by Air

§786.1 Enforcement policy concerning
performance of nonexempt work.

The Division has taken the position
that the exemption provided by section
13(b)(3) of the Fair Labor Standards
Act of 1938, as amended, will be deemed
applicable even though some non-
exempt work (that is, work of a nature
other than that which characterizes
the exemption) is performed by the em-
ployee during the workweek, unless the
amount of such nonexempt work is

29 CFR Ch. V (7-1-05 Edition)

substantial. For enforcement purposes,
the amount of nonexempt work will be
considered substantial if it occupies
more than 20 percent of the time
worked by the employed during the
workweek.

[21 FR 5056, July 7, 1956]
Subpart B [Reserved]

Subpart C—Switchboard Operator
Exemption

§786.100 Enforcement policy con-
cerning performance of nonexempt
work.

The Division has taken the position
that the exemption provided by section
13(a)(10) of the Fair Labor Standards
Act will be deemed applicable even
though some nonexempt work (that is,
work of a nature other than that which
characterizes the exemption) is per-
formed by the employee during the
workweek, unless the amount of such
nonexempt work is substantial. For en-
forcement purposes, the amount of
nonexempt work will be considered
substantial if it occupies more than 20
percent of the time worked by the em-
ployee during the workweek.

[32 FR 15426, Nov. 4, 1967]

Subpart D—Employers Subject to
Part 1 of Interstate Commerce Act

§786.150 Enforcement policy con-
cerning performance of nonexempt
work.

The Division has taken the position
that the exemption provided by section
13(b)(2) of the Fair Labor Standards
Act will be deemed applicable even
though some nonexempt work (that is,
work of a nature other than that which
characterizes the exemption) is per-
formed by the employee during the
workweek, unless the amount of such
nonexempt work is substantial. For en-
forcement purposes, the amount of
nonexempt work will be considered
substantial if it occupies more than 20
percent of the time worked by the em-
ployee during the workweek.

[13 FR 1377, Mar. 17, 1948]
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