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§ 788.8 ‘‘Cruising, surveying, or felling 
timber.’’ 

Employees engaged in ‘‘cruising * * * 
timber’’ include all those members of a 
field crew whose purpose is to estimate 
and report on the volume of market-
able timber. Employees engaged in 
‘‘surveying * * * timber’’ include the 
customary members of a crew accom-
plishing that function such as the 
chairmen, the transit men, the rodmen, 
and the axmen who clear the ground of 
brush or trees in order that the transit 
men may obtain a clear sight. Simi-
larly, the usual members of a crew 
which go to the woods for the purpose 
of felling timber and preparing and 
transporting logs are engaged in oper-
ations described in the exemption. 
Typically included, when members of 
such a crew, are fellers, limbers, skid-
ders, buckers, loaders, swampers, scal-
ers, and log truck drivers. 

§ 788.9 ‘‘Preparing * * * logs.’’ 
Preparing logs includes, where appro-

priate, removing the limbs and top, 
cutting them into lengths, removing 
the bark, and splitting or facing them 
when done at the felling site, but does 
not include such operations when done 
at a mill. Employees engaged in saw-
mill, tie mill, and other operations in 
connection with the processing of logs, 
such as the production of lumber, are 
not exempt. 

§ 788.10 ‘‘Preparing * * * other for-
estry products.’’ 

As used in the exemption, ‘‘other for-
estry products’’ mean plants of the for-
est and the natural properties or sub-
stances of such plants and trees. In-
cluded among these are decorative 
greens such as holly, ferns and Christ-
mas trees, roots, stems, leaves, Spanish 
moss, wild fruit, and brush. Gathering 
and preparing such forestry products as 
well as transporting them to the mill, 
processing plant, railroad, or other 
transportation terminal are among the 
described operations. Preparing such 
forestry products does not include op-
erations which change the natural 
physical or chemical condition of the 
products or which amount to extract-
ing as distinguished from gathering, 
such as shelling nuts, or mashing ber-
ries to obtain juices. 

§ 788.11 ‘‘Transporting [such] products 
to the mill, processing plant, rail-
road, or other transportation ter-
minal.’’ 

The transportation or movement of 
logs or other forestry products to a 
‘‘mill processing plant, railroad, or 
other transportation terminal’’ is 
among the described operations. Load-
ing and unloading, when performed by 
employees employed in the named op-
erations, are included as exempt oper-
ations. Loading logs or other forestry 
products onto railroad cars or other 
transportation facilities for further 
shipment if performed as part of the 
exempt transportation will be consid-
ered a step in the exempt transpor-
tation (Woods Lumber Co. v. Tobin, 199 
F. 2d 455 (C.A.5)). However, any other 
loading, transportation, or other ac-
tivities performed in connection with 
the logs or other forestry products 
after they have been unloaded at one of 
the described destinations is not ex-
empt. ‘‘Other transportation terminal’’ 
refers to any place where there are es-
tablished facilities or equipment for 
the shipment or transportation of logs 
or other forestry products. Motor car-
rier yards, docks, wharves, or similar 
facilities are examples of other trans-
portation terminals, but the place 
where logs are picked up by contract 
motor carriers or haulers at the site of 
the woods operations for transpor-
tation to the mill, processing plant, or 
railroad is not such a terminal. 

§ 788.12 Limitation of exemption to 
specific operations in which ‘‘num-
ber of employees * * * does not ex-
ceed eight.’’ 

Regardless of his duties, no employee 
is exempt under section 13(a)(13) unless 
‘‘the number of employees employed by 
his employer in such forestry or lum-
bering operations does not exceed 
eight.’’ 

§ 788.13 Counting the eight employees. 
The determination of the number of 

employees employed in the named op-
erations is to be made on an occupa-
tional and a workweek basis. Thus the 
exemption will be available in one 
workweek when eight or less employ-
ees are employed in the exempt oper-
ations and not in another workweek 
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when more than that number are so 
employed. For a discussion of the term 
‘‘workweek’’ see part 778 of this chap-
ter. The exemption will not be de-
feated, however, if one or more of the 
eight employees so engaged is replaced 
during the workweek, for example, by 
reason of illness. But if additional em-
ployees are employed during the work-
week in the named operations, even if 
they work on a different shift, the ex-
emption would no longer be available if 
the total number exceed eight. Simi-
larly, all of an employer’s employees 
employed in any workweek in the 
named operations must be counted in 
the eight regardless of where the work 
is performed or how it is divided. Thus 
if an employer employs four employees 
in felling timber and preparing logs at 
one location and five at another loca-
tion in those operations, the exemption 
would not be available. Similarly, if he 
employs six employees in such oper-
ations and three other employees in 
transportation work as discussed in 
§ 788.11, the exemption could not apply. 
Under such circumstances he would be 
employing more than eight employees 
in the named operations. The fact that 
some of these employees may not be 
engaged in commerce or the production 
of goods for commerce or may be en-
gaged in other exempt operations will 
not affect these conclusions (Woods 
Lumber Co. v. Tobin, 199 F. 2d 455 (C.A. 
5)). Except for replacements, therefore, 
all of an employer’s employees em-
ployed in the named operations in a 
workweek must be counted, regardless 
of where they perform their work or in 
which of the named operations or com-
binations of such operations they are 
employed. The length of time an em-
ployee is employed in the named oper-
ations during a workweek is also im-
material for the purpose of applying 
the numerical limitation. Thus, even if 
an employee would not himself be ex-
empt because he is engaged substan-
tially in nonexempt work (see § 788.17), 
nevertheless, if, as a regular part of his 
duties, he is also engaged in the oper-
ations named in the exemption, he 
must be counted in determining wheth-
er the eight employee limitation is sat-
isfied. 

§ 788.14 Number employed in other 
than specified operations. 

The exemption is available to an em-
ployer, however, even if he has a total 
of nine or more employees, if only 
eight of them or less are employed in 
the named operations. Thus, if such an 
employer employs only eight employ-
ees in the named operations and others 
in operations not named in the exemp-
tion, such as sawmill operations, the 
exemption is not defeated because of 
the fact that he employs more than 
eight employees altogether. It will not 
apply, however, to those engaged in the 
operations not named in the exemp-
tion. 

§ 788.15 Multiple crews. 
In many cases an employer who oper-

ates a sawmill or concentration yard 
will be supplied with logs or other for-
estry products by several crews of per-
sons who are engaged in the named op-
erations. Frequently some or all of 
such crews, separately considered, do 
not employ more than eight persons 
but the total number of such employ-
ees is in excess of eight. Whether the 
exemption will apply to the members 
of the individual crews which do not 
exceed eight will depend on whether 
they are employees of the sawmill or 
concentration yard to which the logs 
or other forestry products are delivered 
or whether each such crew is a truly 
independently owned and operated 
business. If the number of employees in 
such a truly independently owned and 
operated business does not exceed 
eight, the exemption will apply. On the 
other hand, the Secretary and the Ad-
ministrator will assume that the 
courts will be reluctant to approve as 
bona fide a plan by which an employer 
of a large number of woods employees 
splits his employees into several alleg-
edly ‘‘independent businesses’’ in order 
to take advantage of the exemption. 

§ 788.16 Employment relationship. 
(a) The Supreme Court has made it 

clear that there is no single rule or test 
for determining whether an individual 
is an employee or an independent con-
tractor, but that the ‘‘total situation 
controls’’ (see Rutherford Food Corp. v. 
McComb, 331 United States 722; United 
States v. Silk, 331 United States 704; 
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