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Wage and Hour Division, Labor § 789.0 

1 Pub. L. 718, 75th Cong., 3d sess. (52 Stat. 
1060), as amended by the Act of June 26, 1940 
(Pub. Res. No. 88, 76th Cong., 3d sess., 54 
Stat. 616); by Reorganization Plan No. 2 (60 
Stat. 616); by Reorganization Plan No. 2 (60 
Stat. 1095), effective July 16, 1946; by the Por-
tal-to-Portal Act of 1947, approved May 14, 
1947 (61 Stat. 84); by the Fair Labor Stand-
ards Amendments of 1949, approved October 
26, 1949 (Pub. L. 393, 81st Cong., 1st sess., 63 
Stat. 910); by Reorganization Plan No. 6 of 
1950 (15 FR 3174), effective May 24, 1950; and 
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Harrison v. Greyvan Lines, 331 United 
States 704; Bartels v. Birmingham, 332 
United States 126). In general an em-
ployee, as distinguished from a person 
who is engaged in a business of his 
own, is one who ‘‘follows the usual path 
of an employee’’ and is dependent on 
the business which he serves. As an aid 
in assessing the total situation the 
Court mentioned some of the charac-
teristics of the two classifications 
which should be considered. Among 
these are: The extent to which the 
services rendered are an integral part 
of the principal’s business, the perma-
nency of the relationship, the opportu-
nities for profit or loss, the initiative 
judgment or foresight exercised by the 
one who performs the services, the 
amount of investment, and the degree 
of control which the principal has in 
the situation. The Court specifically 
rejected the degree of control retained 
by the principal as the sole criterion to 
be applied. 

(b) At least in one situation it is pos-
sible to be specific: (1) Where the saw-
mill or concentration yard to which 
the products are delivered owns the 
land or the appropriation rights to the 
timber or other forestry products; (2) 
the crew boss has no very substantial 
investment in tools or machinery used; 
and (3) the crew does not transfer its 
relationship as a unit from one sawmill 
or concentration yard to another, the 
crew boss and the employees working 
under him will be considered employ-
ees of the sawmill or concentration 
yard. Other situations, where one or 
more of these three factors is not 
present, will be considered as they 
arise on the basis of the criteria men-
tioned in paragraph (a) of this section. 
Where all of these three criteria are 
present, however, it will make no dif-
ference if the crew boss receives the en-
tire compensation for the production 
from the sawmill or concentration yard 
and distributes it in any way he choos-
es to the crew members. Similarly, it 
will make no difference if the hiring, 
firing, and supervising of the crew 
members is left in the hands of the 
crew boss. (See Tobin v. LaDuke, 190 F. 
2d 977 (C.A. 9); Tobin v. Anthony-Wil-
liams Mfg. Co., 196 F. 2d 547 (C.A. 8).) 

§ 788.17 Employees employed in both 
exempt and nonexempt work. 

The exemption for an employee em-
ployed in exempt work will be defeated 
in any workweek in which he performs 
a substantial amount of nonexempt 
work. For enforcement purposes non-
exempt work will be considered sub-
stantial in amount if more than 20 per-
cent of the time worked by the em-
ployee in a given workweek is devoted 
to such work. Where two types of work 
cannot be segregated, however, so as to 
permit separate measurement of the 
time spent in each, the employee will 
not be exempt. 

PART 789—GENERAL STATEMENT 
ON THE PROVISIONS OF SECTION 
12(a) AND SECTION 15(a)(1) OF 
THE FAIR LABOR STANDARDS ACT 
OF 1938, RELATING TO WRITTEN 
ASSURANCES 

Sec. 
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789.1 Statutory provisions and legislative 

history. 
789.2 ‘‘* * * in reliance on written assurance 

from the producer * * *’’ 
789.3 ‘‘* * * goods were produced in compli-

ance with’’ * * * the requirements re-
ferred to. 

789.4 Scope and content of assurances of 
compliance. 

789.5 ‘‘* * * acquired * * * in good faith 
* * * for value without notice * * *’’. 

AUTHORITY: 52 Stat. 1060, as amended; 29 
U.S.C. 201–219. 

SOURCE: 15 FR 5047, Aug. 5, 1950, unless oth-
erwise noted. 

§ 789.0 Introductory statement. 
(a) Section 12(a) and section 15(a)(1) 

of the Fair Labor Standards Act of 
1938 1 (hereinafter referred to as the 
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