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INTRODUCTORY

§793.0 Purpose of interpretative bul-
letin.

This part 793 constitutes the official
interpretative bulletin of the Depart-
ment of Labor with respect to the
meaning and application of section
13(b)(9) of the Fair Labor Standards
Act of 1938, as amended. This section
provides an exemption from the over-
time pay provisions of the Act for cer-
tain employees employed by certain
small market radio and television sta-
tions. This exemption was added to the
Act by the 1961 amendments. It is the
purpose of this bulletin to make avail-
able in one place the interpretations of
the provisions in section 13(b) (9) which
will guide the Secretary of Labor and
the Administrator in the performance
of their duties under the Act unless
and until they are otherwise directed
by authoritative decisions of the courts
or conclude, upon re-examination of an
interpretation, that it is incorrect.

§793.3

§793.1 Reliance upon interpretations.

The interpretations of the law con-
tained in this part are official interpre-
tations which may be relied upon as
provided in section 10 of the Portal-to-
Portal Act of 1947. All prior opinions,
rulings and interpretations which are
inconsistent with the interpretations
in this bulletin are rescinded and with-
drawn.

§793.2 General explanatory statement.

Some employees of radio and tele-
vision stations perform work which
may be exempt from the minimum
wage and overtime requirements under
section 13(a)(1) of the Act. This 13(a)(1)
exemption applies to employees em-
ployed in a bona fide executive, admin-
istrative or professional capacity, or in
the capacity of outside salesman, as
these terms are defined and delimited
by regulations of the Secretary. This
exemption continues to be available for
employees of radio and television sta-
tions who meet the requirements for
exemption specified in part 541 of this
chapter. The section 13(b) (9) exemp-
tion, which is an exemption from the
overtime provisions of the Act, but not
from the minimum wage requirements,
applies to a limited classification of
employees employed by small market
radio and television stations whose em-
ployment meets the requirements for
the exemption. These requirements and
their meaning and application are dis-
cussed in this bulletin.

REQUIREMENTS FOR EXEMPTION

§793.3 Statutory provision.

Section 13(b) (9) of the Act exempts
from the overtime requirements of sec-
tion 7, but not from the minimum wage
provisions of section 6, of the Act:

any employee employed as an announcer,
news editor, or chief engineer by a radio or
television station the major studio of which
is located (A) in a city or town of one hun-
dred thousand population or less, according
to the latest available decennial census fig-
ures as compiled by the Bureau of the Census
except where such city or town is part of a
standard metropolitan statistical area, as
defined and designated by the Bureau of the
Budget, which has a total population in ex-
cess of one hundred thousand, or (B) in a city
or town of twenty-five thousand population
or less, which is part of such an area but is
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§793.4

at least 40 airline miles from the principal
city in such area.

§793.4 General requirements for ex-
emption.

All of the following requirements
must be met in order that an employee
may be exempt under section 13(b) (9):

(a) The employee must be “employed
as’’ an announcer, or a news editor, or
a chief engineer.

(b) The employee must be employed
““by’” a radio or television station.

(c) The major studio of such radio or
television station must be located in a
city or town which meets the pre-
scribed population and locality tests.

§793.5 What determines application of
the exemption.

The exemption applies only to an em-
ployee who is ‘“‘employed as’” an an-
nouncer, news editor, or chief engineer
under the conditions specified in sec-
tion 13(b) (9). Although the nature of
the employer’s business is important in
applying the exemption to a particular
employee in one of the named occupa-
tions, employment in the named occu-
pation is an essential prerequisite for
exemption. Whether an employee is ex-
empt therefore depends upon an exam-
ination of his duties as well as the na-
ture of the employer’s activities. Some
employees of the employer may be ex-
empt and others may not.

§793.6 Exemption limited to employ-
ees in named occupations.

The legislative history of section
13(b)(9) makes it clear that the exemp-
tion is specifically limited to employ-
ees employed in the specified occupa-
tions (S. Rept. 145, 87th Cong. 1st sess.,
p. 37). To be exempt, therefore, an em-
ployee must be employed in the named
occupations of announcer, a news edi-
tor, or a chief engineer. In applying
this test to an employee, his title or
job description is not determinative.
His aggregate duties, as evidenced by
the work which he actually performs in
his everyday activities, determines the
nature of his occupation. The employ-
ee’s duties, taken as a whole, must
characterize the occupation of the em-
ployee as that of announcer, news edi-
tor, or chief engineer, if the statutory
requirement that he be ‘““‘employed as”

29 CFR Ch. V (7-1-05 Edition)

such an employee is to be satisfied (see
Walling v. Haden, 153 F. 2d 196, cert. de-
nied 328 U.S. 866). This exemption does
not apply to employees who are em-
ployed in occupations other than those
of announcer, news editor, or chief en-
gineer.

§793.7

An announcer is an employee who ap-
pears before the microphone or camera
to introduce programs, read news an-
nouncements, present commercial mes-
sages, give station identification and
time signals, and present other similar
routine on-the-air material. In small
stations, an announcer may, in addi-
tion to these duties, operate the studio
control board, give cues to the control
room for switching programs, make re-
cordings, make the necessary prepara-
tions for the day’s programs, play
records, or write advertising, pro-
motional or similar type copy. An em-
ployee who is primarily engaged in the
above described activities and in ac-
tivities which are an integral part
thereof will be considered to be em-
ployed as an announcer within the
meaning of the exemption in section
13(b)(9).

§793.8

A news editor is an employee who
gathers, edits and rewrites the news.
He may also select and prepare news
items for broadcast and present the
news on the air. An employee who is
primarily engaged in the above duties
and in activities which are an integral
part thereof will be considered to be
employed as a news editor within the
meaning of the exemption in section
13(b)(9).

§793.9 “Chief engineer.”

A chief engineer is an employee who
primarily supervises the operation
maintenance and repair of all elec-
tronic equipment in the studio and at
the transmitter and is licensed by the
Federal Communications Commission
as a Radio Telephone Operator First
Class. In small stations, only one such
engineer may be employed, and in some
cases he may be assisted by part-time
workers from other departments. The
engineer in such cases will be regarded
as employed as the ‘“‘chief engineer’” for

“Announcer.”

“News editor.”
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