§801.25

the examinee voluntarily acts to ter-
minate the test before the completion
thereof, in which event the examiner
may not render an opinion regarding
the employee’s truthfulness.

§801.25 Rights of examinee—post-test
phase.

(a) The post-test phase refers to any
questioning or other communication
with the examinee following the use of
the polygraph instrument, including
review of the results of the test with
the examinee. Before any adverse em-
ployment action, the employer must:

(1) Further interview the examinee
on the basis of the test results; and

(2) Give to the examinee a written
copy of any opinions or conclusions
rendered in response to the test, as
well as the questions asked during the
test, with the corresponding charted
responses. The term ‘‘corresponding
charted responses’ refers to copies of
the entire examination charts record-
ing the employee’s physiological re-
sponses, and not just the examiner’s
written report which describes the
examinee’s responses to the questions
as ‘“‘charted’ by the instrument.

§801.26 Qualifications of and require-
ments for examiners.

(a) Section 8 (b) and (c) of the Act
provides that the limited exemption in
section 7(d) of the Act for ongoing in-
vestigations, and the security service
and controlled substances exemptions
in section 7 (e) and (f) of the Act, shall
not apply unless the person conducting
the polygraph examination meets spec-
ified qualifications and requirements.

(b) An examiner must meet the fol-
lowing qualifications:

(1) Have a valid current license, if re-
quired by the State in which the test is
to be conducted; and

(2) Carry a minimum bond of $50,000
provided by a surety incorporated
under the laws of the United States or
of any State, which may under those
laws guarantee the fidelity of persons
holding positions of trust, or carry an
equivalent amount of professional li-
ability coverage.

(c) An examiner must also, with re-
spect to examinees identified by the
employer pursuant to §801.30(c) of this
part:
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(1) Observe all rights of examinees, as
set out in §§801.22, 801.23, 801.24, and
801.25 of this part;

(2) Administer no more than five
polygraph examinations in any one cal-
endar day on which a test or tests sub-
ject to the provisions of EPPA are ad-
ministered, not counting those in-
stances where an examinee voluntarily
terminates an examination prior to the
actual testing phase;

(3) Administer no polygraph exam-
ination subject to the provisions of the
Act which is less than ninety minutes
in duration, as described in §801.24(b) of
this part;

(4) Render any opinion or conclusion
regarding truthfulness or deception in
writing. Such opinion or conclusion
must be based solely on the polygraph
test results. The written report shall
not contain any information other
than admissions, information, case
facts, and interpretation of the charts
relevant to the stated purpose of the
polygraph test and shall not include
any recommendation concerning the
employment of the examinee; and

(5) Maintain all opinions, reports,
charts, written questions, lists, and
other records relating to the test, in-
cluding statements signed by
examinees advising them of rights
under the Act (as described in §801.23
(a)(3) of this part) and any electronic
recordings of examinations, for at least
three years from the date of the admin-
istration of the test. (See §801.30 of this
part for recordkeeping requirements.)

Subpart D—Recordkeeping and
Disclosure Requirements

§801.30 Records to be preserved for 3
years.

(a) The following records shall be
kept for a minimum period of three
years from the date the polygraph ex-
amination is conducted (or from the
date the examination is requested if no
examination is conducted):

(1) Each employer who requests an
employee to submit to a polygraph ex-
amination in connection with an ongo-
ing investigation involving economic
loss or injury shall retain a copy of the
statement that sets forth the specific
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incident or activity under investiga-
tion and the basis for testing that par-
ticular employee, as required by sec-
tion 7(d)(4) of the Act and described in
§801.12 (a)(4) of this part.

(2) Each employer who administers a
polygraph examination under the ex-
emption provided by section 7(f) of the
Act (described in §801.13 of this part) in
connection with an ongoing investiga-
tion of criminal or other misconduct
involving, or potentially involving,
loss or injury to the manufacture, dis-
tribution or dispensing of a controlled
substance, shall retain records specifi-
cally identifying the loss or injury in
question and the nature of the employ-
ee’s access to the person or property
that is the subject of the investigation.

(3) Each employer who requests an
employee or prospective employee to
submit to a polygraph examination
pursuant to any of the exemptions
under section 7(d), (e) or (f) of the Act
(described in §§801.12, 801.13, and 801.14)
shall retain a copy of the written state-
ment that sets forth the time and place
of the examination and the examinee’s
right to consult with counsel, as re-
quired by section 8 (b)(2)(A) of the Act
and described in §801.23(a)(1) of this
part.

(4) Each employer shall identify in
writing to the examiner persons to be
examined pursuant to any of the ex-
emptions under section 7 (d), (e) or (f)
of the Act (described in §§801.12, 801.13,
and 801.14 of this part), and shall retain
a copy of such notice.

(5) Each employer who retains an ex-
aminer to administer examinations
pursuant to any of the exemptions
under section 7 (d), (e) or (f) of the Act
(described in §§801.12, 801.13, and 801.14
of this part) shall maintain copies of
all opinions, reports or other records
furnished to the employer by the exam-
iner relating to such examinations.

(6) Each examiner retained to admin-
ister examinations to persons identi-
fied by employers under paragraph
(a)(4) of this section shall maintain all
opinions, reports, charts, written ques-
tions, lists, and other records relating
to polygraph tests of such persons. In
addition, the examiner shall maintain
records of the number of examinations
conducted during each day in which
one or more tests are conducted pursu-

§801.35

ant to the Act, and, with regard to
tests administered to persons identi-
fied by their employer under paragraph
(a)(4) of this section, the duration of
each test period, as defined in §801.24(b)
of this part.

(b) Each employer shall keep the
records required by this part safe and
accessible at the place or places of em-
ployment or at one or more established
central recordkeeping offices where
employment records are customarily
maintained. If the records are main-
tained at a central recordkeeping of-
fice, other than in the place or places
of employment, such records shall be
made available within 72 hours fol-
lowing notice from the Secretary or an
authorized representative.

(c) Each examiner shall keep the
records required by this part safe and
accessible at the place or places of
business or at one or more established
central recordkeeping offices where ex-
amination records are customarily
maintained. If the records are main-
tained at a central recordkeeping of-
fice, other than in the place or places
of business, such records shall be made
available within 72 hours following no-
tice from the Secretary or an author-
ized representative.

(d) All records shall be available for
inspection and copying by the Sec-
retary or an authorized representative.
Information for which disclosure is re-
stricted under section 9 of the Act and
§801.35 of this part shall be made avail-
able to the Secretary or the Sec-
retary’s representative where the ex-
aminee has designated the Secretary,
in writing, to receive such information,
or by order of a court of competent ju-
risdiction.

(Approved by the Office of Management and
Budget under control number 1215-0170)

§801.35 Disclosure of test information.

Section 9 of the Act prohibits the un-
authorized disclosure of any informa-
tion obtained during a polygraph test
by any person, other than the exam-
inee, directly or indirectly, except as
follows:

(a) A polygraph examiner or an em-
ployer (other than an employer exempt
under section 7 (a), (b), or (c) of the Act
(described in §§801.10 and 801.11 of this
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