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Wage and Hour Division, Labor § 825.304 

the employer’s operations, the em-
ployer may initiate discussions with 
the employee and require the employee 
to attempt to make such arrange-
ments, subject to the approval of the 
health care provider. 

(f) In the case of intermittent leave 
or leave on a reduced leave schedule 
which is medically necessary, an em-
ployee shall advise the employer, upon 
request, of the reasons why the inter-
mittent/reduced leave schedule is nec-
essary and of the schedule for treat-
ment, if applicable. The employee and 
employer shall attempt to work out a 
schedule which meets the employee’s 
needs without unduly disrupting the 
employer’s operations, subject to the 
approval of the health care provider. 

(g) An employer may waive employ-
ees’ FMLA notice requirements. In ad-
dition, an employer may not require 
compliance with stricter FMLA notice 
requirements where the provisions of a 
collective bargaining agreement, State 
law, or applicable leave plan allow less 
advance notice to the employer. For 
example, if an employee (or employer) 
elects to substitute paid vacation leave 
for unpaid FMLA leave (see § 825.207), 
and the employer’s paid vacation leave 
plan imposes no prior notification re-
quirements for taking such vacation 
leave, no advance notice may be re-
quired for the FMLA leave taken in 
these circumstances. On the other 
hand, FMLA notice requirements 
would apply to a period of unpaid 
FMLA leave, unless the employer im-
poses lesser notice requirements on 
employees taking leave without pay. 

§ 825.303 What are the requirements 
for an employee to furnish notice to 
an employer where the need for 
FMLA leave is not foreseeable? 

(a) When the approximate timing of 
the need for leave is not foreseeable, an 
employee should give notice to the em-
ployer of the need for FMLA leave as 
soon as practicable under the facts and 
circumstances of the particular case. It 
is expected that an employee will give 
notice to the employer within no more 
than one or two working days of learn-
ing of the need for leave, except in ex-
traordinary circumstances where such 
notice is not feasible. In the case of a 
medical emergency requiring leave be-

cause of an employee’s own serious 
health condition or to care for a family 
member with a serious health condi-
tion, written advance notice pursuant 
to an employer’s internal rules and 
procedures may not be required when 
FMLA leave is involved. 

(b) The employee should provide no-
tice to the employer either in person or 
by telephone, telegraph, facsimile 
(‘‘fax’’) machine or other electronic 
means. Notice may be given by the em-
ployee’s spokesperson (e.g., spouse, 
adult family member or other respon-
sible party) if the employee is unable 
to do so personally. The employee need 
not expressly assert rights under the 
FMLA or even mention the FMLA, but 
may only state that leave is needed. 
The employer will be expected to ob-
tain any additional required informa-
tion through informal means. The em-
ployee or spokesperson will be expected 
to provide more information when it 
can readily be accomplished as a prac-
tical matter, taking into consideration 
the exigencies of the situation. 

§ 825.304 What recourse do employers 
have if employees fail to provide 
the required notice? 

(a) An employer may waive employ-
ees’ FMLA notice obligations or the 
employer’s own internal rules on leave 
notice requirements. 

(b) If an employee fails to give 30 
days notice for foreseeable leave with 
no reasonable excuse for the delay, the 
employer may delay the taking of 
FMLA leave until at least 30 days after 
the date the employee provides notice 
to the employer of the need for FMLA 
leave. 

(c) In all cases, in order for the onset 
of an employee’s FMLA leave to be de-
layed due to lack of required notice, it 
must be clear that the employee had 
actual notice of the FMLA notice re-
quirements. This condition would be 
satisfied by the employer’s proper post-
ing of the required notice at the work-
site where the employee is employed. 
Furthermore, the need for leave and 
the approximate date leave would be 
taken must have been clearly foresee-
able to the employee 30 days in ad-
vance of the leave. For example, 
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