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stating the substance of the commu-
nication) to be placed on the record of
the proceeding and served on all par-
ties. A party may, not later than 10
days after the date of service, file a re-
sponse thereto and may recommend
that the person making the prohibited
communication be sanctioned pursuant
to paragraph (c) of this section.

(c) Sanctions. Any party to the pro-
ceeding, a party’s representative, or
any other interested individual, who
makes a prohibited ex parte commu-
nication, or who encourages or solicits
another to make any such communica-
tion, may be subject to any appropriate
sanction or sanctions imposed by the
Administrative Law Judge or the Sec-
retary’s designee, as appropriate, for
good cause shown, including, but not
limited to, exclusion from the hearing
and an adverse ruling on the issue that
is the subject of the prohibited commu-
nication.

§501.720 Separation of functions.

Any officer or employee engaged in
the performance of investigative or
prosecutorial functions for the Depart-
ment in a proceeding as defined in
§501.702 may not, in that proceeding or
one that is factually related, partici-
pate or advise in the decision pursuant
to Section 557 of the Administrative
Procedure Act, 5 U.S.C. 557, except as a
witness or counsel in the proceeding.

§501.721 Hearings to be public.

All hearings, except hearings on ap-
plications for confidential treatment
filed pursuant to §501.725(b), shall be
public unless otherwise ordered by the
Administrative Law Judge or the Sec-
retary’s designee, as appropriate, on
his or her own motion or the motion of
a party.

§501.722 Prehearing conferences.

(a) Purposes of conferences. The pur-
poses of prehearing conferences in-
clude, but are not limited to:

(1) Expediting the disposition of the
proceeding;

(2) Establishing early and continuing
control of the proceeding by the Ad-
ministrative Law Judge; and

(3) Improving the quality of the hear-
ing through more thorough prepara-
tion.
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(b) Procedure. On his or her own mo-
tion or at the request of a party, the
Administrative Law Judge may direct
a representative or any party to attend
one or more prehearing conferences.
Such conferences may be held with or
without the Administrative Law Judge
present as the Administrative Law
Judge deems appropriate. Where such a
conference is held outside the presence
of the Administrative Law Judge, the
Administrative Law Judge shall be ad-
vised promptly by the parties of any
agreements reached. Such conferences
also may be held with one or more per-
sons participating by telephone or
other remote means.

(c) Subjects to be discussed. At a pre-
hearing conference consideration may
be given and action taken with respect
to the following:

(1) Simplification and clarification of
the issues;

(2) Exchange of witness and exhibit
lists and copies of exhibits;

(3) Admissions of fact and stipula-
tions concerning the contents, authen-
ticity, or admissibility into evidence of
documents;

(4) Matters of which official notice
may be taken;

(5) The schedule for exchanging pre-
hearing motions or briefs, if any;

(6) The method of service for papers;

(7) Summary disposition of any or all
issues;

(8) Settlement of any or all issues;

(9) Determination of hearing dates
(when the Administrative Law Judge is
present);

(10) Amendments to the Order Insti-
tuting Proceedings or answers thereto;

(11) Production of documents as set
forth in §501.723, and prehearing pro-
duction of documents in response to
subpoenas duces tecum as set forth in
§501.728; and

(12) Such other matters as may aid in
the orderly and expeditious disposition
of the proceeding.

(d) Timing of conferences. Unless the
Administrative Law Judge orders oth-
erwise, an initial prehearing con-
ference shall be held not later than 14
days after service of an answer. A final
conference, if any, should be held as
close to the start of the hearing as rea-
sonable under the circumstances.
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(e) Prehearing orders. At or following
the conclusion of any conference held
pursuant to this rule, the Administra-
tive Law Judge shall enter written rul-
ings or orders that recite the agree-
ment(s) reached and any procedural de-
terminations made by the Administra-
tive Law Judge.

(f) Failure to appear: default. A re-
spondent who fails to appear, in person
or through a representative, at a pre-
hearing conference of which he or she
has been duly notified may be deemed
in default pursuant to §501.716(a). A re-
spondent may make a motion to set
aside a default pursuant to §501.726(e).

§501.723 Prehearing disclosures;
methods to discover additional mat-
ter.

(a) Initial disclosures. (1) Except to the
extent otherwise stipulated or directed
by order of the Administrative Law
Judge, a party shall, without awaiting
a discovery request, provide to the op-
posing party:

(i) The name and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation that the disclosing party
may use to support its claims or de-
fenses, unless solely for impeachment
of a witness appearing in person or by
deposition, identifying the subjects of
the information; and

(if) A copy, or a description by cat-
egory and location, of all documents,
data compilations, and tangible things
that are in the possession, custody, or
control of the party and that the dis-
closing party may use to support its
claims or defenses, unless solely for
impeachment of a witness appearing in
person or by deposition;

(2) The disclosures described in para-
graph (a)(1)(i) of this section shall be
made not later than 30 days after the
issuance of an Order Instituting Pro-
ceedings, unless a different time is set
by stipulation or by order of the Ad-
ministrative Law Judge.

(b) Prehearing disclosures.

(1) In addition to the disclosures re-
quired by paragraph (a) of this section,
a party must provide to the opposing
party, and promptly file with the Ad-
ministrative Law Judge, the following
information regarding the evidence
that it may present at hearing for any
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purpose other than solely for impeach-
ment of a witness appearing in person
or by deposition:

(i) An outline or narrative summary
of its case or defense (the Order Insti-
tuting Proceedings will usually satisfy
this requirement for the Director and
the answer thereto will usually satisfy
this requirement for the respondent);

(ii) The legal theories upon which it
will rely;

(iii) Copies and a list of documents or
exhibits that it intends to introduce at
the hearing; and

(iv) A list identifying each witness
who will testify on its behalf, including
the witness’s name, occupation, ad-
dress, phone number, and a brief sum-
mary of the expected testimony.

(2) Unless otherwise directed by the
Administrative Law Judge, the disclo-
sures required by paragraph (b)(1) of
this section shall be made not later
than 30 days before the date of the
hearing.

(c) Disclosure of expert testimony. A
party who intends to call an expert
witness shall submit, in addition to the
information required by paragraph
(b)(1)(iv) of this section, a statement of
the expert’s qualifications, a list of
other proceedings in which the expert
has given expert testimony, and a list
of publications authored or co-au-
thored by the expert.

(d) Form of disclosures. Unless the Ad-
ministrative Law Judge orders other-
wise, all disclosures under paragraphs
(a) through (c) of this section shall be
made in writing, signed, and served as
provided in §501.705.

(e) Methods to discover additional mat-
ter. Parties may obtain discovery by
one or more of the following methods:
Depositions of witnesses upon oral ex-
amination or written questions; writ-
ten interrogatories to another party;
production of documents or other evi-
dence for inspection; and requests for
admission. All depositions of Federal
employees must take place in Wash-
ington, DC, at the Department of the
Treasury or at the location where the
Federal employee to be deposed per-
forms his or her duties, whichever the
Federal employee’s supervisor or the
Office of Chief Counsel shall deem ap-
propriate. All depositions shall be held
at a date and time agreed by the Office



