§537.404

§537.404 Purchase of shares in eco-
nomic development projects in
Burma.

The purchase of shares, including an
equity interest, in the economic devel-
opment of resources located in Burma,
is prohibited when those shares are
purchased after the effective date di-
rectly or indirectly from the Govern-
ment of Burma or a nongovernmental
entity in Burma, unless purchased pur-
suant to an agreement entered into
prior to May 21, 1997. U.S. persons may
purchase debt instruments issued by
the Government of Burma or a non-
governmental entity in Burma, di-
rectly or indirectly, provided that such
instruments are not convertible into
equity, and do not provide for partici-
pation, including as collateral or secu-
rity, in royalties, earnings, or profits
in the economic development of re-
sources located in Burma.

§537.405 Investments in entities in-
volved in economic development
projects in Burma.

(a) The purchase of shares in a third-
country company that is engaged in
the economic development of resources
located in Burma is prohibited by
§537.201 where the company’s profits
are predominantly derived from the
company’s economic development of
resources located in Burma.

(b) If a U.S. person holds shares in an
entity which subsequently engages ex-
clusively or predominantly in the eco-
nomic development of resources lo-
cated in Burma or subsequently derives
its income exclusively or predomi-
nantly from such economic develop-
ment, the United States person is not
required to relinquish its shares, but
may not purchase additional shares.
Divestment of the shares in such an en-
tity to a foreign person — constituting
the facilitation of that foreign person’s
investment in Burma — is authorized

under general license pursuant to

§537.504.

§537.406 General supervision and
guarantee.

Section 537.201 prohibits the entry by
a U.S. person into a contract providing
for the general supervision and guar-
antee of another person’s performance
of a contract that includes the eco-
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nomic development of resources lo-
cated in Burma, if the U.S. person’s
contract is entered into on or after the
effective date, unless undertaken pur-
suant to, or in exercise of rights under,
a pre-effective date agreement. For the
purposes of §537.201, only the entry into
contracts for supervision and guar-
antee at the top level of project man-
agement, such as entry into a contract
with a development project’s sponsor
or owner to become a prime contractor
or general manager for a development
project, will be considered new invest-
ment in Burma. By contrast, sub-
contracts to provide goods, services, or
technology to a prime contractor or
general manager of a development
project are exempt from the prohibi-
tions of this part pursuant to §537.204
unless:

(a) The functional scope of the sub-
contractor’s obligations is substan-
tially similar to that of a prime con-
tractor’s or general manager’s obliga-
tions; or

(b) The consideration for such sub-
contracts includes a share of ownership
in, or participation in the royalties,
earnings or profits of, the economic de-

velopment of resources located in
Burma.
§537.407 Activities under pre-May 21,

1997 agreements.

(a) Activities undertaken by a U.S.
person pursuant to an agreement en-
tered into prior to May 21, 1997, be-
tween the U.S. person and the Govern-
ment of Burma or a nongovernmental
entity in Burma are not prohibited new
investments, as defined in §537.308.

(b) A U.S. person who is a party to a
pre-effective date agreement for the de-
velopment of economic resources lo-
cated in Burma may enter into subse-
quent agreements with foreign persons
where such agreements are pursuant
to, or in exercise of rights under, the
pre-effective date agreement. The fa-
cilitation of foreign persons’ invest-
ment in Burma under these cir-
cumstances is authorized pursuant to
the general license contained in
§537.504.

(c) A U.S. person may not enter into
a contract for the economic develop-
ment of resources located in Burma
after May 21, 1997, if pursuant to, or in
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