
203 

Office of Foreign Assets Control, Treasury § 538.702 

the International Traffic in Arms Reg-
ulations, 22 CFR parts 120 through 130 
(TAR), the Export Administration Reg-
ulations, 15 CFR parts 730 through 774 
(EAR), or the Department of Energy 
Regulations set forth at 10 CFR part 
810. 

(3) The exportation of information or 
technology subject to the authoriza-
tion requirements of 10 CFR part 810, 
or Restricted Data as defined in section 
11 y. of the Atomic Energy Act of 1954, 
as amended, or of other information, 
data, or technology the release of 
which is controlled under the Atomic 
Energy Act and regulations therein; 

(4) The exportation of information 
subject to license application require-
ments under the EAR. These EAR li-
cense application requirements cover 
not only the exportation of informa-
tion controlled on the Commerce Con-
trol List, 15 CFR part 774, but also the 
exportation of any information subject 
to the EAR where a U.S. person knows 
or has reason to know that the infor-
mation will be used, directly or indi-
rectly, with respect to certain nuclear, 
missile, chemical and biological weap-
ons, and nuclear-maritime end-uses. In 
addition, U.S. persons are precluded 
from exporting any information sub-
ject to the EAR to certain restricted 
end-users, as provided in the Commerce 
Department’s end-user and end-use 
based controls set forth at 15 CFR part 
744; or 

(5) The exportation of information 
subject to licensing requirements 
under the ITAR, or exchanges of infor-
mation that are subject to regulation 
by other government agencies. 

[69 FR 75470, Dec. 17, 2004] 

Subpart F—Reports 

§ 538.601 Records and reports. 
For additional provisions relating to 

records and reports, see subpart C of 
part 501 of this chapter. 

Subpart G—Penalties 
§ 538.701 Penalties. 

(a) Attention is directed to section 
206 of the International Emergency 
Economic Powers Act (the ‘‘Act’’)(50 
U.S.C. 1705), which is applicable to vio-

lations of the provisions of any license, 
ruling, regulation, order, direction or 
instruction issued by or pursuant to 
the direction or authorization of the 
Secretary of the Treasury pursuant to 
this part or otherwise under the Act. 
Section 206 of the Act, as adjusted by 
the Federal Civil Penalties Inflation 
Adjustment Act of 1990 (Pub. L. 101–410, 
as amended, 28 U.S.C. 2461 note), pro-
vides that: 

(1) A civil penalty not to exceed 
$11,000 per violation may be imposed on 
any person who violates any license, 
order, or regulation issued under the 
Act; 

(2) Whoever willfully violates any li-
cense, order, or regulation issued under 
the Act shall, upon conviction be fined 
not more than $50,000, or, if a natural 
person, may be imprisoned for not 
more than 10 years, or both; and any 
officer, director, or agent of any cor-
poration who knowingly participates in 
such violation may be punished by a 
like fine, imprisonment, or both. 

(b) The criminal penalties provided 
in the Act are subject to increase pur-
suant to 18 U.S.C. 3571. 

(c) Attention is also directed to 18 
U.S.C. 1001, which provides that who-
ever, in any matter within the jurisdic-
tion of the executive, legislative, or ju-
dicial branch of the United States, 
knowingly and willfully falsifies, con-
ceals or covers up by any trick, 
scheme, or device a material fact, or 
makes any materially false, fictitious 
or fraudulent statement or representa-
tion or makes or uses any false writing 
or document knowing the same to con-
tain any materially false, fictitious or 
fraudulent statement or entry, shall be 
fined under title 18, United States 
Code, or imprisoned not more than five 
years, or both. 

(d) Violations of this part may also 
be subject to relevant provisions of 
other applicable laws. 

[63 FR 35810, July 1, 1998, as amended at 70 
FR 34063, June 13, 2005] 

§ 538.702 Prepenalty notice. 
(a) When required. If the Director of 

the Office of Foreign Assets Control 
has reason to believe that there has oc-
curred a violation of any provision of 
this part or a violation of the provi-
sions of any license, ruling, regulation, 
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order, direction or instruction issued 
by or pursuant to the direction or au-
thorization of the Secretary of the 
Treasury pursuant to this part or oth-
erwise under the International Emer-
gency Economic Powers Act, and the 
Director determines that further pro-
ceedings are warranted, the Director 
shall notify the alleged violator of the 
agency’s intent to impose a monetary 
penalty by issuing a prepenalty notice. 
The prepenalty notice shall be in writ-
ing. The prepenalty notice may be 
issued whether or not another agency 
has taken any action with respect to 
the matter. 

(b) Contents of notice.—(1) Facts of vio-
lation. The prepenalty notice shall de-
scribe the violation, specify the laws 
and regulations allegedly violated, and 
state the amount of the proposed mon-
etary penalty. 

(2) Right to respond. The prepenalty 
notice also shall inform the respondent 
of the respondent’s right to make a 
written presentation within the appli-
cable 30-day period set forth in § 538.703 
as to why a monetary penalty should 
not be imposed or why, if imposed, the 
monetary penalty should be in a lesser 
amount than proposed. 

(c) Informal settlement prior to issuance 
of prepenalty notice. At any time prior 
to the issuance of a prepenalty notice, 
an alleged violator may request in 
writing that, for a period not to exceed 
sixty (60) days, the agency withhold 
issuance of the prepenalty notice for 
the exclusive purpose of effecting set-
tlement of the agency’s potential civil 
monetary penalty claims. In the event 
the Director grants the request, under 
terms and conditions within the Direc-
tor’s discretion, the Office of Foreign 
Assets Control will agree to withhold 
issuance of the prepenalty notice for a 
period not to exceed 60 days and will 
enter into settlement negotiations 
with respect to the potential civil mon-
etary penalty claim. 

[70 FR 34063, June 13, 2005] 

§ 538.703 Response to prepenalty no-
tice; informal settlement. 

(a) Deadline for response. The respond-
ent may submit a response to the 
prepenalty notice within the applicable 
30-day period set forth in this para-
graph. The Director may grant, at the 

Director’s discretion, an extension of 
time in which to submit a response to 
the prepenalty notice. The failure to 
submit a response within the applica-
ble time period set forth in this para-
graph shall be deemed to be a waiver of 
the right to respond. 

(1) Computation of time for response. A 
response to the prepenalty notice must 
be postmarked or date-stamped by the 
U.S. Postal Service (or foreign postal 
service, if mailed abroad) or courier 
service provider (if transmitted to 
OFAC by courier) on or before the 30th 
day after the postmark date on the en-
velope in which the prepenalty notice 
was mailed. If the respondent refused 
delivery or otherwise avoided receipt of 
the prepenalty notice, a response must 
be postmarked or date-stamped on or 
before the 30th day after the date on 
the stamped postal receipt maintained 
at the Office of Foreign Assets Control. 
If the prepenalty notice was personally 
delivered to the respondent by a non- 
U.S. Postal Service agent authorized 
by the Director, a response must be 
postmarked or date-stamped on or be-
fore the 30th day after the date of de-
livery. 

(2) Extensions of time for response. If a 
due date falls on a federal holiday or 
weekend, that due date is extended to 
include the following business day. Any 
other extensions of time will be grant-
ed, at the Director’s discretion, only 
upon the respondent’s specific request 
to the Office of Foreign Assets Control. 

(b) Form and method of response. The 
response must be submitted in type-
written form and signed by the re-
spondent or a representative thereof. 
The response need not be in any par-
ticular form. A copy of the written re-
sponse may be sent by facsimile, but 
the original also must be sent to the 
Office of Foreign Assets Control Civil 
Penalties Division by mail or courier 
and must be postmarked or date- 
stamped, in accordance with paragraph 
(a) of this section. 

(c) Contents of response. A written re-
sponse must contain information suffi-
cient to indicate that it is in response 
to the prepenalty notice and must 
identify the Office of Foreign Assets 
Control identification number listed on 
the prepenalty notice. 
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