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1280 or involving an incident which
may give rise to a claim covered by
this part 1280, together with other im-
mediately available data concerning
the commencement of legal pro-
ceedings, will be promptly referred to
Counsel for the activity involved, or, if
the activity has no Counsel, to the
next higher echelon having such a posi-
tion.

(2) Any Military Service member or
civilian employee of DLA (or his per-
sonal representative) against whom a
domestic civil action or proceeding is
brought for damage to property, or for
personal injury or death, on account of
his operation of a motor vehicle
(Government- or privately-owned) in
the scope of his employment (28 U.S.C.
2679) will:

(i) Upon receipt of process and plead-
ings or any other information regard-
ing the commencement of such action
or proceeding, immediately inform the
Head of his activity and Counsel as
specified in paragraph (f)(1) of this sec-
tion.

(ii) Promptly deliver all process and
pleadings served upon him, or an at-
tested true copy thereof, to Counsel.

(3) Upon receipt of information or
process and pleadings pursuant to para-
graph (f)(1) or (2) of this section, Coun-
sel will promptly prepare and process
reports in accordance with the appro-
priate portions of AR 27-40 except that:

(i) If the incident giving rise to the
litigation was occasioned by an act or
omission of a member of the Navy or
Marine Corps, or a member of the Air
Force, information and reports re-
quired to be furnished to The Judge
Advocate General of the Army will be
furnished instead to The Judge Advo-
cate General of the Navy and Air Force
respectively.

(ii) If the litigation is under the Fed-
eral Tort Claims Act and no adminis-
trative claim has been filed, Counsel
will immediately advise the U.S. At-
torney and furnish him a report of all
information the activity has with re-
spect to the claim and an affidavit by
the Claims Investigating Officer to the
effect that no administrative claim has
been filed. Two copies of the foregoing
will be provided to the appropriate
Military Service Judge Advocate Gen-
eral. If an administrative claim has
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been filed and has been referred to a
Military Service, a copy of the process
and pleadings and any information not
previously furnished will be sent to the
appropriate Military Service Judge Ad-
vocate General.
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§1285.1 Purpose and scope.

This rule provides policies and proce-
dures for the DLA implementation of
DoD 5400.7-R,! DoD Freedom of Infor-
mation Act Program. It applies to HQ
DLA and all DLA field activities and
takes precedence over all DLA regula-
tions that supplement the FOIA pro-
gram. A list of mailing addresses for
DLA activities is provided at appendix
A to this part.

§1285.2 Policy.

(a) General. The public has a right to
information concerning the activities
of its Government. DLA policy is to
conduct its activities in an open man-
ner and provide the public with a max-
imum amount of accurate and timely
information concerning its activities,
consistent always with the legitimate
public and private interests of the
American people. A DLA record re-
quested by a member of the public who
follows rules established herein shall
be withheld only when it is exempt
from mandatory public disclosure

1Copies may be obtained, at cost, from the
National Technical Information Service
(NTIS), 5285 Port Royal Road, Springfield,
VA 22161-2171.
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under the FOIA. In order that the pub-
lic may have timely information con-
cerning DLA activities, records re-
quested through public information
channels by news media representa-
tives that would not be withheld if re-
quested under the FOIA should be re-
leased upon request. Prompt responses
to requests for information from news
media representatives should be en-
couraged to eliminate the need for
these requesters to invoke the provi-
sions of the FOIA and thereby assist in
providing timely information to the
public. Similarly, requests from other
members of the public for information
should continue to be honored through
appropriate means even though the re-
quest does not qualify under FOIA re-
quirements.

(b) Control system. A request for
records that invokes the FOIA shall
enter a formal control system designed
to ensure compliance with the FOIA. A
release determination must be made
and the requester informed within the
time limits specified in this rule. Any
request for DLA records that either ex-
plicitly or implicitly cites the FOIA
shall be processed under the provisions
of this rule, unless otherwise required
by paragraph (m) of this section.

(c) Compliance with the FOIA. DLA
personnel are expected to comply with
the FOIA and this rule in both letter
and spirit. This strict adherence is nec-
essary to provide uniformity in the im-
plementation of the DLA FOIA pro-
gram and to create conditions that will
promote public trust. To promote a
positive attitude among DLA per-
sonnel, each DLA Primary Level Field
Activity (PLFA) will establish edu-
cation and training programs described
in part 286, subpart H, of this title.
Training materials, including supple-
ments, will be coordinated with DLA-
XAM prior to publication or issuance.

(d) Openness with the public. DLA
shall conduct its activities in an open
manner consistent with the need for se-
curity and adherence to other require-
ments of law and regulation. Records
not exempt from disclosure under the
Act shall, upon request, be made read-
ily accessible to the public in accord-
ance with rules promulgated herein,
whether or not the Act is invoked.
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(e) Avoidance of procedural obstacles.
DLA activities shall ensure that proce-
dural matters do not unnecessarily im-
pede a requester from obtaining DLA
records promptly. DLA activities shall
provide assistance to requesters to help
them understand and comply with pro-
cedures established by this rule and
any rules published by the DLA
PLFA’s.

(f) Prompt action on requests. When a
member of the public complies with
the procedures established in this rule
for obtaining DLA records, the request
shall receive prompt attention; a reply
shall be dispatched within 10 working
days unless a delay is authorized. When
a DLA activity has a significant num-
ber of requests, e.g., 10 or more, the re-
quests shall be processed in order of re-
ceipt. However, this does not preclude
an activity from completing action on
a request which can be easily answered,
regardless of its ranking within the
order of receipt. A DLA activity may
expedite action on a request regardless
of its ranking within the order of re-
ceipt upon a showing of exceptional
need or urgency. Exceptional need or
urgency is determined at the discretion
of the activity processing the request.

(g9) Public domain. Nonexempt records
released under the authority of this
rule are considered to be in the public
domain. Such records may also be
made available in reading rooms to fa-
cilitate public access. Exempt records
released pursuant to this rule or other
statutory or regulatory authority,
however, may be considered to be in
the public domain only when their re-
lease constitutes a waiver of the FOIA
exemption. When the release does not
constitute such a waiver, such as when
disclosure is made to a properly con-
stituted advisory committee or to a
Congressional committee, the released
records do not lose their exempt sta-
tus. Also, while authority may exist to
disclose records to individuals in their
official capacity, the provisions of this
rule apply if the same individual seeks
the records in a private or personal ca-
pacity.

(h) Creating a record. (1) There is no
obligation to create nor compile a
record to satisfy an FOIA request. A
DLA activity, however, may compile a
new record when doing so would result
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in a more useful response to the re-
quester or be less burdensome to the
activity provided the requester does
not object. The cost of creating or com-
piling such a record may not be
charged to the requester unless the fee
for creating the record is equal to or
less than the fee which would be
charged for providing the existing
record. Fee assessments shall be in ac-
cordance with §1285.6 of this part and
part 286, subpart F, of this title.

(2) With respect to electronic data,
the issue of whether records are actu-
ally created or merely extracted from
an existing database is not always
readily apparent. Consequently, when
responding to FOIA requests for elec-
tronic data where creation of a record,
programming, or particular format are
questionable, DLA activities should
apply a standard of reasonableness. In
other words, if the capability exists to
respond to the request and the effort
would be a business-as-usual approach,
then the request should be processed.
However, the request need not be proc-
essed where the capability to respond
does not exist without a significant ex-
penditure of resources, thus not being a
normal business-as-usual approach.

(i) Description of the requested record.
(1) ldentification of the record desired
is the responsibility of the member of
the public who requests a record. The
requester must provide a description of
the desired record that enables DLA to
locate the record with a reasonable
amount of effort. When a DLA activity
receives a request that does not reason-
ably describe the requested record, it
shall notify the requester of the defect.
The requester may be asked to provide
the type of information outlined in
paragraph (i)(2) of this section. Activi-
ties are not obligated to act on the re-
quest until the requester responds to
the specificity letter. When prac-
ticable, DLA activities shall offer as-
sistance to the requester in identifying
the records sought and in reformu-
lating the request to reduce the burden
on the agency in complying with the
Act.

(2) The following guidelines are pro-
vided to deal with ‘“fishing expedition’’
requests and are based on the principle
of reasonable effort. Descriptive infor-
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mation about a record may be divided
into two broad categories.

(i) Category | is file-related and in-
cludes information such as type of
record (for example, memorandum),
title, index citation, subject area, date
the record was created, and originator.

(ii) Category Il is event-related and
includes the circumstances that re-
sulted in the record being created or
the date and circumstances sur-
rounding the event the record covers.

(3) Generally, a record is not reason-
ably described unless the description
contains sufficient Category | informa-
tion to permit the conduct of an orga-
nized, nonrandom search based on the
activity’s filing arrangements and ex-
isting retrieval systems, or unless the
record contains sufficient Category Il
information to permit inference of the
Category | elements needed to conduct
such a search. The decision of the DLA
activity concerning reasonableness of
description must be based on knowl-
edge of its files. If the description en-
ables DLA activity personnel to locate
the record with reasonable effort, the
description is adequate.

(4) The following guidelines deal with
requests for personal records. Ordi-
narily, when only personal identifiers
are provided in connection with a re-
quest for records concerning the re-
quester, then only records retrievable
by personal identifiers need be
searched. The search for such records
may be conducted under Privacy Act
procedures contained in DLAR 5400.21.2
No record may be denied that is releas-
able under the FOIA.

(J) Possession and control. A record
must exist and be in the possession and
control of DLA at the time of the
search to be considered subject to this
rule and the FOIA. Mere possession of
a record does not presume Agency con-
trol. Information created or originated
by another activity shall be referred to
that activity for release determination
and direct response to the requester.

(1) Referring requests. A DLA activity
having no responsive records to an
FOIA request may refer the request to
another DLA activity, DoD component,

2Copies may be obtained, at cost, from

DASC-PD, Cameron Station, Alexandria, VA
22304-6130.
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or Federal agency if, after consultation
with such activity, component, or
agency, the intended recipient con-
firms that it has the requested record.
In cases where the DLA activity receiv-
ing the request has reason to believe
that the existence or nonexistence or
the record may in itself be classified,
that activity shall consult the DoD
component having cognizance over the
record in question before referring the
request. If the DoD component that is
consulted determines that the exist-
ence or nonexistence of the record is in
itself classified, the requester shall be
so notified by the DLA activity origi-
nally receiving the request, and no re-
ferral shall take place. Otherwise, the
request shall be referred to the other
DoD component, and the requester
shall be notified of any such referral.
Any DLA activity receiving a request
that has been misaddressed shall refer
the request to the proper address and
advise the requester.

(2) Referring records. (i) Whenever a
record or a portion of a record is, after
prior consultation, referred to another
DLA activity, DoD component, or to a
Government agency outside of the DoD
for a release determination and direct
response, the requester shall be in-
formed of the referral. Referred records
shall only be identified to the extent
consistent with security requirements.

(ii) A DLA activity shall refer an
FOIA request for a classified record
that it holds to another DoD compo-
nent or agency outside the Department
of Defense if the record originated in
the other DoD component or outside
agency or if the classification is deriv-
ative. In this situation, provide the
record and a release recommendation
on the record with the referral action.

(iii) A DLA activity may refer a re-
quest for a record that it originated to
another DoD component or agency
when the record was created for the use
of the other DoD component or agency.
The DoD component or agency for
which the record was created may have
an equally valid interest in with-
holding the record as the DLA activity
that created the record. In such situa-
tions, provide the record and a release
recommendation on the record with
the referral action.

§1285.2

(iv) Within DLA, an activity shall or-
dinarily refer an FOIA request for a
record that it holds but that was origi-
nated by another activity or that con-
tains substantial information obtained
from another activity to that activity
for direct response after coordination
and obtaining concurrence from the ac-
tivity. The requester shall then be no-
tified of such referral. DLA activities
shall not, in any case, release or deny
such records without prior consulta-
tion with the other activity.

(3) On-loan documents. A DLA activ-
ity shall refer to the agency that pro-
vided the record any FOIA request for
investigative, intelligence, or any
other type of records that are on loan
to DLA for a specific purpose if the
records are restricted from further re-
lease and so marked. However if, for in-
vestigative or intelligence purposes,
the outside agency desires anonymity,
a DLA activity may only respond di-
rectly to the requester after coordina-
tion with the outside agency.

(4) General Accounting Office (GAO)
documents. On occasion, the DoD re-
ceives FOIA requests for GAO docu-
ments containing DoD information.
Even though the GAO is outside the ex-
ecutive branch and not subject to the
FOIA, all FOIA requests from GAO doc-
uments containing DoD information
received either from the public or on
referral from GAO will be processed
under the provisions of the FOIA.

(5) Agencies not subject to the FOIA. A
DLA activity may refer an FOIA re-
quest for any record that originated in
an agency outside the DoD or that is
based on information obtained from an
outside agency to the agency for direct
response to the requester after coordi-
nation with the outside agency, if that
agency is subject to FOIA. Otherwise,
the DLA activity must respond to the
request.

(6) Time to respond. DLA activities
that receive referred requests shall an-
swer them in accordance with the time
limits established by the FOIA and this
rule. Those time limits shall begin to
run upon proper receipt of the referral
by the PLFA FOIA manager to re-
spond.

(7) Accumulating fees. Requesters re-
ceiving the first two hours of search
and the first 100 pages of duplication

275



§1285.2

without charge (see part 286, subpart F,
of this title) are entitled to such only
once per request. Consequently, if a
DLA activity, after completing its por-
tion of a request, finds it necessary to
refer the request to another DLA activ-
ity or another DoD component to ac-
tion their portion of the request, the
referring activity shall inform the re-
cipient of the expended amount of
search time and duplication cost to
date.

(k) Requests for authentication of
records. FOIA requests for authentica-
tion of records shall be authenticated
with an appropriate seal, whenever
necessary, to fulfill an official Govern-
ment or other legal function according
to DLA Regulation 5105.5.2 This serv-
ice, however, is in addition to that re-
quired under the FOIA and is not in-
cluded in the FOIA fee schedule. DLA
activities may charge for the service at
a rate of $5.20 for each authentication.

(I) Records management. FOIA records
shall be maintained and disposed of in
accordance with DLA Manual 5015.1.4

(m) Relationship between the FOIA and
the Privacy Act. Not all requesters are
knowledgeable of the appropriate stat-
utory authority to cite when request-
ing records. In some instances, they
may cite neither Act but will imply
one or both Acts. For these reasons,
the following guidelines are provided
to ensure that requesters receive the
greatest amount of access rights under
both Acts:

(1) Requesters who seek records
about themselves contained in a Pri-
vacy Act system of records and who
cite or imply the Privacy Act, will
have their requests processed under the
provisions of the Privacy Act, 5 U.S.C.
552a.

(2) Requesters who seek records
about themselves which are not con-
tained in a Privacy Act system of
records and who cite or imply the Pri-
vacy Act, will have their requests proc-
essed under the provisions of the FOIA,
since they have no access rights under
the Privacy Act.

(3) Requesters who seek records
about themselves which are contained
in a Privacy Act system of records and

3See Footnote 2 to §1285.2(i)(4).
4See Footnote 2 to §1285.2(i)(4).
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who cite or imply the FOIA or both
Acts will have their requests processed
under the time limits of the FOIA and
the exemption and fee provisions of the
Privacy Act.

(4) Requesters who seek access to
Agency records and who cite or imply
the Privacy Act, the FOIA, or both will
have their requests processed under the
FOIA.

(5) Requesters should be advised in
final responses why their request was
processed under a particular act.

(n) Reading rooms. (1) DLA activities
may provide a facility or room where
the public may inspect and copy or
have copied the so-called ‘“(a)(2)”” mate-
rial (see §1285.3(b) of this part). At
those activities where it is impractical
to set up a formal reading room, the
FOIA manager will arrange for a re-
view of ‘“(a)(2)”” material at a suitable
time and location. ldentifying details
that, if revealed, would create a clearly
unwarranted invasion of personal pri-
vacy may be deleted from “‘(a)(2)”” ma-
terials prior to placement in reading
rooms. However, in every case, jus-
tification for the deletion must be fully
explained in writing. The public’s right
to inspect first and then decide what is
to be copied applies only to “‘(a)(2)”
material. Activities may elect to place
other documents in their reading room,
including so-called “(a)(1)” material
(see §1285.3(a) of this part), as a means
to provide public access to such docu-
ments and allow the public to first in-
spect them before copying. When ap-
propriate, the cost of copying may be
imposed on the person requesting the
material in accordance with §1285.6 of
this part and part 286, subpart F, of
this title.

(2) “(8)(2)”" materials index. Each ac-
tivity maintaining a reading room
shall maintain an index of the ““(a)(2)”
materials that are issued, adopted, or
promulgated after 4 July 1967. No
“(a)(2)”’ materials issued, promulgated,
or adopted after 4 July 1967 that are
not indexed and either made available
or published may be relied upon or used
or cited as precedent against any indi-
vidual unless such individual has ac-
tual and timely notice of the contents
of such materials. Each index shall be
arranged topically or by descriptive
words rather than by case name or
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numbering system so that members of
the public can readily locate material.
Case name and numbering arrange-
ments, however, may also be included
for the convenience of the DLA activ-
ity. Such materials issued, promul-
gated, or adopted before 4 July 1967
need not be indexed but must be made
available upon request if not exempted
under part 286, subpart C, of this title.

(3) DLA publications and PLFA sup-
plements may, at the discretion of the
DLA activity, be regarded as ‘“‘(a)(2)”
material and placed in reading rooms
subject to the restrictions in paragraph
(0)(2) of this section. Otherwise, re-
quests for publications will be handled
according to paragraph (0)(1) of this
section.

(o) Publications of DLA regulations,
manuals, handbooks, and uncontrolled
forms. (1) Since most DLA publications
are available to the public through the
publications distribution sales outlet,
the requester may be referred to that
outlet.

(2) Requests for DLA publications
which are classified, marked ‘“FOR OF-
FICIAL USE ONLY,” or have limited
distribution statements will be referred
to the issuing activity for release de-
termination and, if appropriate, formal
denial. Such publications will not be

placed in reading rooms. However,
where a public reading room also
serves as an activity’s library, re-

stricted publications may be main-
tained provided they are appropriately
safeguarded and not commingled with
other nonensitive regulations.

(3) For DoD regulations, manuals, di-
rectives, handbooks and similar
issuances, the FOIA manager may refer
the requester to the National Tech-
nical Information Service (NTIS), 5285
Port Royal Road, Springfield, VA
22161-2171.

(p) Exemptions. The types of records
described in part 286, subpart C, of this
title may be withheld in whole or in
part from disclosure under the FOIA
unless otherwise prescribed by law.

(g) Requests for the examination of
DLA records. Only those materials de-
scribed as “(2)(2)”” (and ““(a)(1)”’ at the
discretion of the PLFA head) are sub-
ject to the examination clause of the
FOIA. Such requests will be submitted
directly to the appropriate DLA activ-

§1285.2

ity listed in appendix A. FOIA man-
agers will inform requesters of the lo-
cation and time the requested record
may be examined. Requesters may be
charged for the cost to reproduce cop-
ies subject to the guidelines §1285.6 of
this part and part 286, subpart F, of
this title.

(r) Requests for copies of records. Indi-
viduals seeking copies of DLA records
should address their FOIA requests to
the FOIA manager of the appropriate
activity. Addresses and brief descrip-
tions of functions are included in ap-
pendix A to this part.

(s) Requests from private parties. The
provisions of the FOIA are reserved for
persons with private interests as op-
posed to Federal Governments seeking
official information. Requests from pri-
vate persons will be made in writing
and will clearly show all other address-
ees within the Federal Government to
whom the request was also sent. This
procedure will reduce processing time
requirements and ensure better inter-
and intra-agency coordination. DLA
activities are under no obligation to es-
tablish procedures to receive hand de-
livered requests. Release for records to
individuals under the FOIA is consid-
ered public release of information, ex-
cept as provided for in paragraph (g) of
this section and §286.13(a) of this title.

(t) Requests from government officials.
Requests from Members of Congress for
records on behalf for a Congressional
Committee, Subcommittee, or either
House sitting as a whole will be proc-
essed according to DLA Regulation
5400.12.5 Requests from officials of for-
eign governments which do not invoke
the FOIA shall be referred to HQ DLA-
| or the appropriate foreign disclosure
channel for processing and the re-
quester so notified. Requests invoking
the FOIA from the following govern-
ment officials will be considered the
same as any other requested and proc-
essed according to this rule:

(1) Officials of State or local govern-
ments.

(2) Members of Congress seeking
records on behalf of their constituents.
(3) Officials of foreign governments.

(u) Privileged release to U.S. Govern-
ment officials. (1) Records determined to

5See Footnote 2 to §1285.2(i)(4).
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be exempt from public disclosure under
one or more of FOIA exemptions may
be authenticated and released to U.S.
Government officials requesting them
on behalf of Federal governmental bod-
ies, whether legislative, executive, ad-
ministrative, or judicial, as follows:

(i) To a Committee or Subcommittee
of Congress or to either House sitting
as a whole in accordance with DoD Di-
rective 5400.4.6

(if) To the Federal courts, whenever
ordered by officers of the court as nec-
essary for the proper administration of
justice. However, receipt of a subpoena
duces tecum does not automatically
compel disclosure of DLA records. To
qualify for privileged release under this
section, the subpoena must be signed
by the judge of a court of competent
jurisdiction. A subpoena which has
been sent through FOIA channels and
signed by a litigating attorney, a sub-
poena service agent, or an official of a
state or local court will be treated as
any other FOIA request and subject to
the exemptions in part 286 subpart C, of
this title. Consult with Counsel before
acting on such subpoenas.

(iii) To other Federal Agencies, both
executive and administrative, as deter-
mined by the DLA Director or des-
ignee.

(2) Disclosure under these privileged
release circumstances does not set a
precedent for disclosure to the general
public under the FOIA.

(3) DLA activities shall inform offi-
cials receiving records under the provi-
sions of this paragraph that those
records are exempt from public release
under the FOIA and are privileged.
DLA activities will also advise officials
of any special handling instructions.
See part 286, subpart D, of this title for
marking requirements under privileged
release circumstances.

§1285.3 Definitions.

The following terms and meanings
shall be applicable:

(@) “(a)(1) material’’. Material de-
scribed in 5 U.S.C. 552(a)(1) consisting
of descriptions of central and field or-
ganizations and, to the extent that
they affect the public, rules of proce-
dures, descriptions of forms available,

6See Footnote 1 to §1285.1.
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instruction as to the scope and con-
tents of papers, reports, or examina-
tions, and any amendment, revision, or
report of the aforementioned.

(b) “(@)(2) material’’. Material de-
scribed in 5 U.S.C. 552(a)(2) encom-
passing:

(1) Final opinions, including concur-
ring and dissenting opinions, and or-
ders made in the adjudication of cases,
as defined in 5 U.S.C. 551, that may be
cited, used, or relied upon as prece-
dents in future adjudications.

(2) Statements of policy and interpre-
tations that have been adopted by the
agency and are not published in the
FEDERAL REGISTER.

(3) Administrative staff manuals and
instructions, or portions thereof, that
establish DLA policy or interpretations
of policy that affect a member of the
public. This provision does not apply to
instructions for employees on tactics
and techniques to be used in per-
forming their duties or to instructions
relating only to the internal manage-
ment of the DLA activities. Examples
of manuals and instructions not nor-
mally made available include but are
not limited to the following:

(i) Those issued for audit, investiga-
tion, and inspection purposes or those
that prescribe operational tactics,
standards of performance, or criteria
for defense, prosecution, or settlement
of cases.

(ii) Operations and maintenance
manuals and technical information
concerning munitions, equipment, sys-
tems, and foreign intelligence oper-
ations.

(c) Administrative appeal. A request
made under the FOIA by a member of
the general public asking the appellate
authority to reverse an initial denial
authority’s decision to withhold all or
part of a requested record, to review a
““no record found” determination, to
reverse a decision to deny a request for
waiver or reduction of fees, or to re-
view a category determination for fee
assessment purposes.

(d) Agency record. (1) The products of
data compilation, such as all books, pa-
pers, maps and photographs, machine
readable materials, or other documen-
tary materials, regardless of physical
form or characteristics, made or re-
ceived by an agency of the United
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