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(b) Duplication refers to the process of
making a copy of a document in re-
sponse to a FOIA request. Such copies
can take the form of paper copy, micro-
fiche, audiovisual, or machine readable
documentation (e.g., magnetic tape or
disc), among others. Every effort will
be made to ensure that the copy pro-
vided is in a form that is reasonably
usable, the requester shall be notified
that the copy provided is the best
available, and that the activity’s mas-
ter copy shall be made available for re-
view upon appointment. For duplica-
tion of computer tapes and audiovisual,
the actual cost, including the opera-
tor’s time, shall be charged. In prac-
tice, if a DON activity estimates that
assessable duplication charges are like-
ly to exceed $25.00, it shall notify the
requester of the estimate, unless the
requester has indicated in advance his
or her willingness to pay fees as high
as those anticipated. Such a notice
shall offer a requester the opportunity
to confer with activity personnel with
the object of reformulating the request
to meet his or her needs at a lower
cost.

(c) Review refers to the process of ex-
amining documents located in response
to a FOIA request to determine wheth-
er one or more of the statutory exemp-
tions permit withholding. It also in-
cludes processing the documents for
disclosure, such as excising them for
release. Review does not include the
time spent resolving general legal or
policy issues regarding the application
of exemptions. It should be noted that
charges for commercial requesters may
be assessed only for the initial review.
DON activities may not charge for re-
views required at the administrative
appeal level of an exemption already
applied. However, records or portions
of records withheld in full under an ex-
emption that is subsequently deter-
mined not to apply may be reviewed
again to determine the applicability of
other exemptions not previously con-
sidered. The costs for such a subse-
quent review would be properly assess-
able.

(d) Search refers to time spent look-
ing, both manually and electronically,
for material that is responsive to a re-
quest. Search also includes a page-by-
page or line-by-line identification (if
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necessary) of material in the record to
determine if it, or portions thereof are
responsive to the request. DON activi-
ties should ensure that searches are
done in the most efficient and least ex-
pensive manner so as to minimize costs
for both the activity and the requester.
For example, activities should not en-
gage in line-by-line searches when du-
plicating an entire document known to
contain responsive information would
prove to be the less expensive and
quicker method of complying with the
request. Time spent reviewing docu-
ments in order to determine whether to
apply one or more of the statutory ex-
emptions is not search time, but review
time.

(1) DON activities may charge for
time spent searching for records, even
if that search fails to locate records re-
sponsive to the request.

(2) DON activities may also charge
search and review (in the case of com-
mercial requesters) time if records lo-
cated are determined to be exempt
from disclosure.

(3) In practice, if the DON activity
estimates that search charges are like-
ly to exceed $25.00, it shall notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance his or her willingness to pay
fees as high as those anticipated. Such
a notice shall offer the requester the
opportunity to confer with activity
personnel with the object of reformu-
lating the request to meet his or her
needs at a lower cost.

§701.42 Categories of requesters—ap-
plicable fees.

(a) Commercial requesters refers to a
request from, or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interest of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, DON activities must determine
the use to which a requester will put
the documents requested. More over,
where an activity has reasonable cause
to doubt the use to which a requester
will put the records sought, or where
that use is not clear from the request
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itself, it should seek additional clari-
fication before assigning the request to
a specific category.

(1) Fees shall be limited to reason-
able standard charges for document
search, review and duplication when
records are requested for commercial
use. Requesters must reasonably de-
scribe the records sought.

(2) When DON activities receive a re-
quest for documents for commercial
use, they should assess charges which
recover the full direct costs of search-
ing for, reviewing for release, and du-
plicating the records sought. Commer-
cial requesters (unlike other request-
ers) are not entitled to 2 hours of free
search time, nor 100 free pages of repro-
duction of documents. Moreover, com-
mercial requesters are not normally
entitled to a waiver or reduction of fees
based upon an assertion that disclosure
would be in the public interest. How-
ever, because use is the exclusive de-
termining criteria, it is possible to en-
vision a commercial enterprise making
a request that is not for commercial
use. It is also possible that a non-profit
organization could make a request that
is for commercial use. Such situations
must be addressed on a case-by-case
basis.

(b) Educational Institution refers to
a pre-school, a public or private ele-
mentary or secondary school, an insti-
tution of graduate high education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(1) Fees shall be limited to only rea-
sonable standard charges for document
duplication (excluding charges for the
first 100 pages) when the request is
made by an educational institution
whose purpose is scholarly research.
Requesters must reasonably describe
the records sought.

(2) Requesters must show that the re-
quest is being made under the auspices
of a qualifying institution and that the
records are not sought for commercial
use, but in furtherance of scholarly re-
search.

(3) Fees shall be waived or reduced in
the public interest if criteria of §701.58
have been met.
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(c) Non-commercial Scientific Insti-
tution refers to an institution that is
not operated on a ‘“‘commercial’ basis
and that is operated solely for the pur-
pose of conducting scientific research,
the results of which are not intended to
promote any particular product or in-
dustry.

(1) Fees shall be limited to only rea-
sonable standard charges for document
duplication (excluding the first 100
pages) when the request is made by a
non-commercial scientific institution
whose purpose is scientific research.
Requesters must reasonably describe
the records sought.

(2) Requesters must show that the re-
quest is being made under the auspices
of a qualifying institution and that the
records are not sought for commercial
use, but in furtherance of or scientific
research.

(d) Representative of the news media.
(1) Refers to any person actively gath-
ering news for an entity that is orga-
nized and operated to publish or broad-
cast news to the public. The term
““news’” means information that Iis
about current events or that would be
of current interest to the public. Exam-
ples of news media entities include tel-
evision or radio stations broadcasting
to the public at large, and publishers of
periodicals (but only in those instances
when they can qualify as disseminators
of ““news’”) who make their products
available for purchase or subscription
by the general public. These examples
are not meant to be all-inclusive.
Moreover, as traditional methods of
news delivery evolve (e.g., electronic
dissemination of newspapers through
telecommunications services), such al-
ternative media would be included in
this category. In the case of ‘‘free-
lance’” journalists, they may be re-
garded as working for a news organiza-
tion if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it. A publication
contract would be the clearest proof,
but DON activities may also look to
the past publication record of a re-
quester in making this determination.

(2) To be eligible for inclusion in this
category, a requester must meet the
criteria established in paragraph (d)(1),
and his or her request must not be
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made for commercial use. A request for
records supporting the news dissemina-
tion function of the requester shall not
be considered to be a request that is for
a commercial use. For example, a docu-
ment request by a newspaper for
records relating to the investigation of
a defendant in a current criminal trial
of public interest could be presumed to
be a request from an entity eligible for
inclusion in this category, and entitled
to records at the cost of reproduction
alone (excluding charges for the first
100 pages).

(3) Representative of the news media
does not include private libraries, pri-
vate repositories of Government
records, information vendors, data bro-
kers or similar marketers of informa-
tion whether to industries and busi-
nesses, or other entities.

(4) Fees shall be limited to only rea-
sonable standard charges for document
duplication (excluding charges for the
first 100 pages) when the request is
made by a representative of the news
media. Requesters must reasonably de-
scribe the records sought. Fees shall be
waived or reduced if the fee waiver cri-
teria have been met.

(e) All other requesters. DON activi-
ties shall charge requesters who do not
fit into any of the categories described
in paragraph (a) through (d) fees which
recover the full direct cost of searching
for and duplicating records, except that
the first 2 hours of search time and the
first 100 pages of duplication shall be
furnished without charge. Requesters
must reasonably describe the records
sought. Requests from subjects about
themselves will continue to be treated
under the fee provisions of the Privacy
Act of 1974, which permit fees only for
duplication. DON activities are re-
minded that this category of requester
may also be eligible for a waiver or re-
duction of fees if disclosure of the in-
formation is in the public interest.

§701.43 Fee declarations.

Requesters should submit a fee dec-
laration appropriate for the categories
in paragraphs (a) through (c) of this
section, if fees are expected to exceed
the minimum fee threshold of $15.00.

(a) Commercial. Requesters should
indicate a willingness to pay all search,
review and duplication costs.
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(b) Educational or noncommercial
scientific institution or news media.
Requesters should indicate a willing-
ness to pay duplication charges in ex-
cess of 100 pages if more than 100 pages
of records are desired.

(c) All others. Requesters should in-
dicate a willingness to pay assessable
search and duplication costs if more
than 2 hours of search effort or 100
pages of records are desired.

(d) If the conditions in paragraphs (a)
through (c) are not met, then the re-
quest need not be processed and the re-
quester shall be so informed.

§701.44 Restrictions.

(a) No fees may be charged by any
DON activity if the costs of routine
collection and processing of the fee are
likely to equal or exceed the amount of
the fee. With the exception of request-
ers seeking documents for a commer-
cial use, activities shall provide the
first 2 hours of search time, and the
first 100 pages of duplication without
charge. For example, for a request
(other than one from a commercial re-
quester) that involved 2 hours and 10
minutes of search time, and resulted in
105 pages of documents, an activity
would determine the cost of only 10
minutes of search time, and only five
pages of reproduction. If this proc-
essing cost was equal to, or less than,
the cost to the activity for billing the
requester and processing the fee col-
lected, no charges would result.

(b) Requesters receiving the first 2
hours of search and the first 100 pages
of duplication without charge are enti-
tled to such only once per request. Con-
sequently, if a DON activity, after
completing its portion of a request,
finds it necessary to refer the request
to a subordinate office, another DON
activity, or another Federal agency to
action their portion of the request, the
referring activity shall inform the re-
cipient of the referral of the expended
amount of search time and duplication
cost to date.

(c) The elements to be considered in
determining the ‘‘cost of collecting a
fee’” are the administrative costs to the
DON activity of receiving and record-
ing a remittance, and processing the
fee for deposit in the Department of
Treasury’s special account. The cost to



