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the Department of Treasury to handle 
such remittance is negligible and shall 
not be considered in activity deter-
minations. 

(d) For the purposes of the restric-
tions in this section, the word ‘‘pages’’ 
refers to paper copies of a standard 
size, which will normally be ‘‘81⁄2×11’’ or 
‘‘11×14.’’ Thus, requesters would not be 
entitled to 100 microfiche or 100 com-
puter disks, for example. A microfiche 
containing the equivalent of 100 pages 
or 100 pages of computer printout how-
ever, might meet the terms of the re-
striction. 

(e) In the case of computer searches, 
the first 2 free hours will be determined 
against the salary scale of the indi-
vidual operating the computer for the 
purposes of the search. As an example, 
when the direct costs of the computer 
central processing unit, input-output 
devices, and memory capacity equal 
$24.00 (2 hours of equivalent search at 
the clerical level), amounts of com-
puter costs in excess of that amount 
are chargeable as computer search 
time. In the event the direct operating 
cost of the hardware configuration can-
not be determined, computer search 
shall be based on the salary scale of the 
operator executing the computer 
search. 

§ 701.45 Fee assessment. 
(a) Fees may not be used to discour-

age requesters, and to this end, FOIA 
fees are limited to standard charges for 
direct document search, review (in the 
case of commercial requesters) and du-
plication. 

(b) In order to be as responsive as 
possible to FOIA requests while mini-
mizing unwarranted costs to the tax-
payer, DON activities shall analyze 
each request to determine the category 
of the requester. If the activity’s deter-
mination regarding the category of the 
requester is different than that claimed 
by the requester, the activity shall: 

(1) Notify the requester to provide 
additional justification to warrant the 
category claimed, and that a search for 
responsive records will not be initiated 
until agreement has been attained rel-
ative to the category of the requester. 
Absent further category justification 
from the requester, and within a rea-
sonable period of time (i.e., 30 calendar 

days), the DON activity shall render a 
final category determination, and no-
tify the requester of such determina-
tion, to include normal administrative 
appeal rights of the determination. 

(2) Advise the requester that, not-
withstanding any appeal, a search for 
responsive records will not be initiated 
until the requester indicates a willing-
ness to pay assessable costs appro-
priate for the category determined by 
the activity. 

(c) Estimate of fees. DON activities 
must be prepared to provide an esti-
mate of assessable fees if desired by the 
requester. While it is recognized that 
search situations will vary among ac-
tivities, and that an estimate is often 
difficult to obtain prior to an actual 
search, requesters who desire estimates 
are entitled to such before committing 
to a willingness to pay. Should the ac-
tivity’s actual costs exceed the amount 
of the estimate or the amount agreed 
to by the requester, the amount in ex-
cess of the estimate or the requester’s 
agreed amount shall not be charged 
without the requester’s agreement. 

(d) Advance payment of fees. DON ac-
tivities may not require advance pay-
ment of any fee (i.e., before work is 
commenced or continued on a request) 
unless the requester has failed to pay 
fees in a timely fashion (i.e., 30 cal-
endar days from the date of the as-
sessed billing in writing), or the activ-
ity has determined that the fee will ex-
ceed $250.00. 

(e) When a DON activity estimates or 
determines that allowable charges that 
a requester may be required to pay are 
likely to exceed $250.00, the activity 
shall notify the requester of the likely 
cost and obtain satisfactory assurance 
of full payment where the requester 
has a history of prompt payments, or 
require an advance payment of an 
amount up to the full estimated 
charges in the case of requesters with 
no payment history. 

(f) Where a requester has previously 
failed to pay a fee charged in a timely 
fashion (i.e., within 30 calendar days 
from the date of the billing), the DON 
activity may require the requester to 
pay the full amount owed, plus any ap-
plicable interest, or demonstrate that 
he or she has paid the fee, and to make 
an advance payment of the full amount 
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of the estimated fee before the DON ac-
tivity begins to process a new or pend-
ing request from the requester. Inter-
est will be at the rate prescribed by 31 
U.S.C. 3737 and confirmed with respec-
tive finance and accounting offices. 

(g) After all the work is completed on 
a request, and the documents are ready 
for release, DON activities may require 
payment before forwarding the docu-
ments, particularly for those request-
ers who have no payment history, or 
for those requesters who have failed to 
previously pay a fee in a timely fashion 
(i.e., within 30 calendar days from the 
date of the billing). 

(h) DON activities may charge for 
time spent searching for records, even 
if that search fails to locate records re-
sponsive to the request. DON activities 
may also charge search and review (in 
the case of commercial requesters) 
time if records located are determined 
to be exempt from disclosure. In prac-
tice, if the DON activity estimates that 
search charges are likely to exceed 
$25.00, it shall notify the requester of 
the estimated amount of fees, unless 
the requester has indicated in advance 
his or her willingness to pay fees as 
high as those anticipated. Such a no-
tice shall offer the requester the oppor-
tunity to confer with activity per-
sonnel with the object of reformulating 
the request to meet his or her needs at 
a lower cost. 

§ 701.46 Aggregating requests. 
Except for requests that are for a 

commercial use, a DON activity may 
not charge for the first 2 hours of 
search time or for the first 100 pages of 
reproduction. However, a requester 
may not file multiple requests at the 
same time, each seeking portions of a 
document or documents, solely in order 
to avoid payment of fees. When an ac-
tivity reasonably believes that a re-
quester or, on rare occasions, a group 
of requesters acting in concert, is at-
tempting to break a request down into 
a series of requests for the purpose of 
avoiding the assessment of fees, the ac-
tivity may aggregate any such requests 
and charge accordingly. One element to 
be considered in determining whether a 
belief would be reasonable is the time 
period in which the requests have oc-
curred. For example, it would be rea-

sonable to presume that multiple re-
quests of this type made within a 30- 
day period had been made to avoid fees. 
For requests made over a longer period 
however, such a presumption becomes 
harder to sustain and activities should 
have a solid basis for determining that 
aggregation is warranted in such cases. 
DON activities are cautioned that be-
fore aggregating requests from more 
than one requester, they must have a 
concrete basis on which to conclude 
that the requesters are acting in con-
cert and are acting specifically to 
avoid payment of fees. In no case may 
an activity aggregate multiple requests 
on unrelated subjects. 

§ 701.47 FOIA fees must be addressed 
in response letters. 

DON activities shall ensure that re-
questers receive a complete breakout 
of all fees which are charged and ap-
prised of the ‘‘Category’’ in which they 
have been placed. For example: ‘‘We 
are treating you as an ‘All Other Re-
quester.’ As such, you are entitled to 2 
free hours of search and 100 pages of re-
production, prior to any fees being as-
sessed. We have expended an additional 
2 hours of search at $25.00 per hour and 
an additional 100 pages of reproduction, 
for a total fee of $65.00.’’ 

§ 701.48 Fee waivers. 
Documents shall be furnished with-

out charge, or at a charge reduced 
below fees assessed to the categories of 
requesters, when the DON activity de-
termines that waiver or reduction of 
the fees is in the public interest be-
cause furnishing the information is 
likely to contribute significantly to 
public understanding of the operations 
or activities of the DON/DoD and is not 
primarily in the commercial interest of 
the requester. When assessable costs 
for a FOIA request total $15.00 or less, 
fees shall be waived automatically for 
all requesters, regardless of category. 
Decisions to waive or reduce fees that 
exceed the automatic waiver threshold 
shall be made on a case-by-case basis, 
consistent with the following factors: 

(a) Disclosure of the information ‘‘is 
in the public interest because it is like-
ly to contribute significantly to public 
understanding of the operations or ac-
tivities of the Government.’’ 

VerDate Aug<04>2004 10:01 Aug 03, 2005 Jkt 205126 PO 00000 Frm 00087 Fmt 8010 Sfmt 8010 Y:\SGML\205126.XXX 205126


