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of the estimated fee before the DON ac-
tivity begins to process a new or pend-
ing request from the requester. Inter-
est will be at the rate prescribed by 31
U.S.C. 3737 and confirmed with respec-
tive finance and accounting offices.

(g) After all the work is completed on
a request, and the documents are ready
for release, DON activities may require
payment before forwarding the docu-
ments, particularly for those request-
ers who have no payment history, or
for those requesters who have failed to
previously pay a fee in a timely fashion
(i.e., within 30 calendar days from the
date of the billing).

(h) DON activities may charge for
time spent searching for records, even
if that search fails to locate records re-
sponsive to the request. DON activities
may also charge search and review (in
the case of commercial requesters)
time if records located are determined
to be exempt from disclosure. In prac-
tice, if the DON activity estimates that
search charges are likely to exceed
$25.00, it shall notify the requester of
the estimated amount of fees, unless
the requester has indicated in advance
his or her willingness to pay fees as
high as those anticipated. Such a no-
tice shall offer the requester the oppor-
tunity to confer with activity per-
sonnel with the object of reformulating
the request to meet his or her needs at
a lower cost.

§701.46 Aggregating requests.

Except for requests that are for a
commercial use, a DON activity may
not charge for the first 2 hours of
search time or for the first 100 pages of
reproduction. However, a requester
may not file multiple requests at the
same time, each seeking portions of a
document or documents, solely in order
to avoid payment of fees. When an ac-
tivity reasonably believes that a re-
guester or, on rare occasions, a group
of requesters acting in concert, is at-
tempting to break a request down into
a series of requests for the purpose of
avoiding the assessment of fees, the ac-
tivity may aggregate any such requests
and charge accordingly. One element to
be considered in determining whether a
belief would be reasonable is the time
period in which the requests have oc-
curred. For example, it would be rea-
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sonable to presume that multiple re-
quests of this type made within a 30-
day period had been made to avoid fees.
For requests made over a longer period
however, such a presumption becomes
harder to sustain and activities should
have a solid basis for determining that
aggregation is warranted in such cases.
DON activities are cautioned that be-
fore aggregating requests from more
than one requester, they must have a
concrete basis on which to conclude
that the requesters are acting in con-
cert and are acting specifically to
avoid payment of fees. In no case may
an activity aggregate multiple requests
on unrelated subjects.

§701.47 FOIA fees must be addressed
in response letters.

DON activities shall ensure that re-
questers receive a complete breakout
of all fees which are charged and ap-
prised of the ““Category’ in which they
have been placed. For example: ““We
are treating you as an ‘All Other Re-
quester.” As such, you are entitled to 2
free hours of search and 100 pages of re-
production, prior to any fees being as-
sessed. We have expended an additional
2 hours of search at $25.00 per hour and
an additional 100 pages of reproduction,
for a total fee of $65.00.””

§701.48 Fee waivers.

Documents shall be furnished with-
out charge, or at a charge reduced
below fees assessed to the categories of
requesters, when the DON activity de-
termines that waiver or reduction of
the fees is in the public interest be-
cause furnishing the information is
likely to contribute significantly to
public understanding of the operations
or activities of the DON/DoD and is not
primarily in the commercial interest of
the requester. When assessable costs
for a FOIA request total $15.00 or less,
fees shall be waived automatically for
all requesters, regardless of category.
Decisions to waive or reduce fees that
exceed the automatic waiver threshold
shall be made on a case-by-case basis,
consistent with the following factors:

(a) Disclosure of the information “‘is
in the public interest because it is like-
ly to contribute significantly to public
understanding of the operations or ac-
tivities of the Government.”



