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(2) The applicant shall be notified of
the situation and requested to provide
such information and documents as
may be desired in support of the re-
quest for discharge review. A period of
not less than 60 days shall be allowed
for such documents to be submitted. At
the expiration of this time period, the
review may be conducted with informa-
tion available to the NDRB.

(3) The presumption of regularity in
the conduct of government affairs may
be applicable in instances of unavail-
able records depending on the cir-
cumstances of the case. (See §724.211)

(b) [Reserved]

[50 FR 10943, Mar. 19, 1985, as amended at 65
FR 62616, Oct. 19, 2000]

§724.211 Regularity of government af-
fairs.

There is a presumption of regularity
in the conduct of governmental affairs.
This presumption can be applied in any
review unless there is substantial cred-
ible evidence to rebut the presumption.

§724.212 Availability of records.

(a) Before applying for discharge re-
view, potential applicants or their des-
ignated representatives may obtain
copies of their military personnel
records by submitting a General Serv-
ices Administration Standard Form
180, ‘‘Request Pertaining to Military
Records,” to the National Personnel
Records Center (NPRC), 9700 Page Bou-
levard, St. Louis, MO 63132. Once the
application for discharge review (DD
Form 293) is submitted, an applicant’s
military records are forwarded to the
NDRB where they cannot be repro-
duced. Submission of a request for an
applicant’s military records, including
a request under the Freedom of Infor-
mation Act (5 U.S.C. 552) or Privacy
Act (5 U.S.C. 552a) after the DD Form
293 has been submitted, shall result
automatically in the temporary sus-
pension of processing of the application
for discharge review until the re-
quested records are sent to an appro-
priate location for copying, are copied,
and are returned to the headquarters of
the NDRB. Processing of the applica-
tion shall then be resumed at whatever
stage of the discharge review process is
practicable. Applicants are encouraged
to submit any request for their mili-

§724.212

tary records before applying for dis-
charge review rather than after sub-
mitting DD Form 293 to avoid delays in
processing of applications and sched-
uling of reviews. Applicants and their
counsel may also examine their mili-
tary personnel records at the site of
their scheduled review before the hear-
ing. The NDRB shall notify applicants
of the dates the records are available
for examination in their standard
scheduling information.

(b) If the NDRB is not authorized to
provide copies of documents that are
under the cognizance of another gov-
ernment department, office, or activ-
ity, applications for such information
must be made by the applicant to the
cognizant authority. The NDRB shall
advise the applicant of the mailing ad-
dress of the government department,
office, or activity to which the request
should be submitted.

(c) [Reserved]

(d) The NDRB may take steps to ob-
tain additional evidence that is rel-
evant to the discharge under consider-
ation beyond that found in the official
military records or submitted by the
applicant, if a review of available evi-
dence suggests that it would be incom-
plete without the additional informa-
tion, or when the applicant presents
testimony or documents that require
additional information to evaluate
properly. Such information shall be
made available to the applicant, upon
request, with appropriate modifica-
tions regarding classified material.

(1) In any case heard on request of an
applicant, the NDRB shall provide the
applicant and counsel or representa-
tive, if any, at a reasonable time before
initiating the decision process, a notice
of the availability of all regulations
and documents to be considered in the
discharge review, except for documents
in the official personnel or medical
records and any documents submitted
by the applicant. The NDRB shall also
notify the applicant or counsel or rep-
resentative: (a) of the right to examine
such documents or to be provided with
copies of the documents upon request;
(b) of the date by which such requests
must be received; and (c) of the oppor-
tunity to respond within a reasonable
period of time to be set by the NDRB.
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(2) When necessary to acquaint the
applicant with the substance of a clas-
sified document, the classifying au-
thority, on the request of the NDRB,
shall prepare a summary of or an ex-
tract from the document, deleting all
references to sources of information
and other matters, the disclosure of
which, in the opinion of the classifying
authority, would be detrimental to the
national security interests of the
United States. Should preparation of
such summary be deemed impracti-
cable by the classifying authority, in-
formation from the classified source
shall not be considered by the NDRB in
its review of the case.

(e) Regulations of a military depart-
ment may be obtained at many instal-
lations under the jurisdiction of the
Military Department concerned or by
writing to the following address: DA
Military Review Boards Agency, Atten-
tion: SFBA (Reading Room), Room
1E520, The Pentagon, Washington, DC
20310.

[50 FR 10943, Mar. 19, 1985, as amended at 65
FR 62616, Oct. 19, 2000]

§724.213 Attendance of witnesses.

Arrangement for attendance of wit-
nesses testifying in behalf of the appli-
cant at discharge review hearings is
the responsibility of the applicant. The
NDRB is not authorized to subpoena or
otherwise require their presence.

§724.214 Applicant’s expenses.

Unless otherwise specified by law or
regulation, expenses incurred by the
applicant, witnesses, or counsel/rep-
resentative will not be paid by the De-
partment of Defense. The NDRB is not
authorized to issue orders or other
process to enable the applicant to ap-
pear in person.

§724.215 Military representation.

Military officers, except those acting
pursuant to specific detailing by appro-
priate authorities desiring to act for or
on behalf of an applicant in the presen-
tation of a case before an NDRB Panel
are advised to consult legal counsel be-
fore undertaking such representation.
Such representation may be prohibited
by 18 U.S.C. 205.
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§724.216 Failure to appear at a hear-
ing or respond to a scheduling no-
tice.

(a) Except as otherwise authorized by
the Secretary concerned, further op-
portunity for a hearing shall not be
made available in the following cir-
cumstances to an applicant who has re-
quested a hearing:

(1) When the applicant has been sent
a letter containing the month and loca-
tion of a proposed hearing and fails to
make a timely response; or

(2) When the applicant, after being
notified by letter of the time and place
of the hearing, fails to appear at the
appointed time, either in person or by
representative, without having made a
prior, timely request for a continu-
ation, postponement, or withdrawal.

(b) In such cases, the applicant shall
be deemed to have waived the right to
a hearing, and the NDRB shall com-
plete its review of the discharge. Fur-
ther request for a hearing shall not be
granted unless the applicant can dem-
onstrate that the failure to appear or
respond was due to circumstances be-
yond the applicant’s control.

§724.217 Limitation—Reconsider-
ations.

A discharge review shall not be sub-
ject to reconsideration except:

(a) When the only previous consider-
ation of the case was on the motion of
the NDRB;

(b) When the original discharge re-
view did not involve a personal hearing
and a hearing is now desired, and the
provisions of §724.216 do not apply;

(c) When changes in discharge policy
are announced after an earlier review
of an applicant’s discharge, and the
new policy is made expressly retro-
active,

(d) When the NDRB determines that
policies and procedures under which
the applicant was discharged differ in
material respects from policies and
procedures currently applicable on a
service-wide basis to discharges of the
type under consideration, provided
that such changes in policies or proce-
dures represent a substantial enhance-
ment of the rights afforded an appli-
cant in such proceedings;

(e) When an individual is to be rep-
resented by counsel or representative,

240



