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must promptly notify the General Liti-
gation Division of the Office of the 
Judge Advocate General or the Navy 
Litigation Office of the Office of the 
General Counsel, which offices will de-
termine, in consultation with the De-
partment of Justice, the appropriate 
response to be made to the tribunal 
which issued the subpoena. Because the 
Federal Rules of Civil Procedure re-
quire that some objections to sub-
poenas must be made either within 10 
days of service of the subpoena or on or 
before the time for compliance, which-
ever first occurs, and because this will 
require consultation with the Depart-
ment of Justice, timely notice is essen-
tial. 

§ 725.10 Response to requests or de-
mands in conflict with this instruc-
tion. 

(a) Except as otherwise provided in 
this paragraph, DON personnel, includ-
ing former military personnel and ci-
vilian employees, shall not produce, 
disclose, release, comment upon, or 
testify concerning any official DOD in-
formation in response to a litigation 
request or demand without prior writ-
ten approval of the appropriate DON 
official designated in § 725.6. If a re-
quest has been made, and granted, in 
whole or in part, per 32 CFR part 97 and 
this part, DON personnel may only 
produce, disclose, release, comment 
upon, or testify concerning those mat-
ters specified in the request and prop-
erly approved by the determining au-
thority designated in § 725.6. See United 
States ex rel. Touhy v. Ragen, 340 U.S. 
462 (1951). 

(b) If, after DON personnel have re-
ceived a litigation request or demand 
and have in turn notified the appro-
priate determining authority described 
in § 725.6, a response to the request or 
demand is required before instructions 
from the responsible official have been 
received, the responsible authority des-
ignated in § 725.6 shall notify the Dep-
uty Assistant Judge Advocate General 
or Associate General Counsel (Litiga-
tion) who has cognizance over the mat-
ter. That official will furnish the re-
quester, the court, or other authority 
that the request or demand is being re-
viewed in accordance with this part 

and seek a stay of the request or de-
mand pending a final determination. 

(c) If a court of competent jurisdic-
tion or other appropriate authority de-
clines to stay the effect of the request 
or demand in response to action taken 
under § 725.10(b), or if such court or 
other authority orders that the request 
or demand must be complied with, not-
withstanding the final decision of the 
appropriate DON official, the DON per-
sonnel upon whom the request or de-
mand was made will, if time permits, 
notify the determining authority of 
such ruling or order. That authority 
will notify the Deputy Assistant Judge 
Advocate General or the Associate 
General Counsel (Litigation) having 
cognizance over the matter. After due 
consultation and coordination with the 
Department of Justice, as required by 
the Manual of the Judge Advocate Gen-
eral, that official will determine 
whether the individual is required to 
comply with the request or demand and 
will notify the requester, the court, or 
other authority accordingly. The wit-
ness shall, if directed by the appro-
priate DON official, respectfully de-
cline to comply with the demand. 
Legal counsel for the command con-
cerned should accompany and advise 
DON personnel during any court pro-
ceedings involving the foregoing cir-
cumstances. 

(d) It is expected that all DON ac-
tions in the foregoing paragraphs will 
be taken only after active consultation 
with the appropriate component of the 
Department of Justice. Generally, DON 
personnel will be instructed to decline 
to comply with a court order only if 
the Department of Justice commits to 
represent the DON personnel in ques-
tion. 

§ 725.11 Fees. 
(a) Generally. Except as provided 

below, determining authorities shall 
charge reasonable fees and expenses to 
parties seeking official DON informa-
tion or testimony under this instruc-
tion. Pursuant to 32 CFR 288.4, 288.10, 
these fees should include all costs of 
processing a request for information, 
including time and material expended. 
Travel for active duty members sum-
moned as witnesses is governed by 
Joint Travel Regulations, Vol. I, Chap. 
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