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maintenance and repair and technical 
information, known or claimed to be 
proprietary, which is being considered 
for release in accordance with 
§ 264.4(d)(3), may be released when the 
Chief of Naval Operations or his des-
ignee or a bureau chief or deputy bu-
reau chief determines under the au-
thority of the Act that such action 
clearly warrants the assumption of fi-
nancial liability that may be incurred 
and there is no acceptable substitute 
equipment or information for which 
consent to release is obtainable or 
which is not proprietary. 

(b) Where any technical information 
is released in accordance with this sec-
tion, such release shall be subject to 
the conditions of release set forth in 
§ 264.4(f). 

(c) Military equipment, including the 
information essential for its operation, 
maintenance, and repair, known or 
claimed to be privately owned and for 
which consent for release cannot be ob-
tained may be furnished to foreign gov-
ernments in accord with § 264.4(d)(3) 
without further legal authorization, 
provided such release is made pursuant 
to the grant aid provisions of the Mu-
tual Security Act of 1954, as amended, 
and provided further, there is no ac-
ceptable substitute equipment or infor-
mation for which consent for release is 
obtainable or which is not proprietary. 

[24 FR 10715, Dec. 25, 1959, as amended at 44 
FR 30686, May 29, 1979] 
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§ 746.1 Purpose. 

This part implements Department of 
Defense Directive 5535.3 of November 2, 
1973 and 41 CFR subpart 101–4.1, and 
sets forth the policy, terms, conditions, 
and procedures for the licensing of 
rights in domestic patents and patent 
applications vested in the United 
States of America and in the custody 
of the Department of the Navy. 

§ 746.2 Policy. 

(a) A major premise of the Presi-
dential Statement fo Government Pat-
ent Policy, August 23, 1971 (36 FR 16887, 
August 26, 1971), is that government in-
ventions normally will best serve the 
public interest when they are devel-
oped to the point of practical applica-
tion and made available to the public 
in the shortest possible time. The 
granting of express nonexclusive or ex-
clusive licenses for the practice of 
these inventions may assist in the ac-
complishment of the national objective 
to achieve a dynamic and efficient 
economy. 

(b) The granting of nonexclusive li-
censes generally is preferable, since the 
invention is thereby laid open to all in-
terested parties and serves to promote 
competition in industry, if the inven-
tion is in fact promoted commercially. 
However, to obtain commercial utiliza-
tion of the invention, it may be nec-
essary to grant an exclusive license for 
a limited period of time as an incentive 
for the investment of risk capital to 
achieve practical application of an in-
vention. 

(c) Whenever the grant of an exclu-
sive license is deemed appropriate, it 
shall be negotiated on terms and condi-
tions most favorable to the public in-
terest. In selecting an exclusive li-
censee, consideration shall be given to 
the capabilities of the prospective li-
censee to further the technical and 
market development of the invention, 
his plan to undertake the development, 
the projected impact on competition, 
and the benefit to the Government and 
the public. Consideration shall be given 
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also to assisting small business and mi-
nority business enterprises, as well as 
economically depressed, low income, 
and labor surplus areas, and whether 
each or any applicant is a United 
States citizen or corporation. Where 
there is more than one applicant for an 
exclusive license, that applicant shall 
be selected who is determined to be 
most capable of satisfying the criteria 
and achieving the goals set forth in 
this part. 

(d) Subject to the following: (1) Any 
existing or future treaty or agreement 
between the United States and any for-
eign government or inter-govern-
mental organization, or 

(2) Licenses under or other rights to 
inventions made or conceived in the 
course of or under Department of the 
Navy research and development con-
tracts where such licenses or other 
rights to such inventions are provided 
for in the contract and retained by the 
party contracting with the Department 
of the Navy, no license shall be granted 
or implied in a government invention, 
except as provided for in this part. 

(e) No grant of a license under this 
part shall be construed to confer upon 
any licensee any immunity from the 
antitrust laws or from a charge of pat-
ent misuse, and the acquisiton and use 
of rights pursuant to this part shall not 
be immunized from the operation of 
state or federal law by reason of the 
source of the grant. 

§ 746.3 Delegation of authority. 
The Chief of Naval Research is dele-

gated the authority to administer the 
patent licensing program, with the au-
thority to redelegate such authority. 

§ 746.4 Definitions. 
(a) Government invention means an in-

vention covered by a domestic patent 
or patent application that is vested in 
the United States and in the custody of 
the Department of the Navy, and is 
designated by the Chief of Naval Re-
search as appropriate for the grant of 
an express non-exclusive or exclusive 
license. 

(b) To the point of practical application 
means to manufacture in the case of a 
composition or product, to practice in 
the case of a process, or to operate in 
the case of a machine, under such con-

ditions as to establish that the inven-
tion is being worked and that its bene-
fits are reasonably accessible to the 
public. 

§ 746.5 Government inventions avail-
able for licensing. 

Government inventions normally will 
be made available for the granting of 
express nonexclusive or limited exclu-
sive licenses to responsible applicants 
according to the factors and conditions 
set forth in §§ 746.6 and 746.7, subject to 
the applicable procedures of § 746.11. 
The Chief of Naval Research may re-
move a prior designation of avail-
ability for licensing of any patent(s) or 
patent application(s), provided that no 
outstanding licenses to that invention 
are in effect. 

§ 746.6 Nonexclusive license. 

(a) Availability of licenses. Each gov-
ernment invention normally shall be 
made available for the granting of non-
exclusive revocable licenses, subject to 
the provisions of any other licenses, in-
cluding those under § 746.8. 

(b) Terms of grant. (1) The duration of 
the license shall be for a period as spec-
ified in the license agreement, provided 
that the licensee complies with all the 
terms of the license. 

(2) The license shall require the li-
censees to bring the invention to the 
point of practical application within a 
period specified in the license, or such 
extended period as may be agreed upon, 
and to contine to make the benefits of 
the invention reasonably accessible to 
the public. 

(3) The license may be granted for all 
or less than all fields of use of the in-
vention, and throughout the United 
States of America, its territories and 
possessions, the Commonwealth of 
Puerto Rico, and the District of Colum-
bia, or in any lesser geographic portion 
thereof. 

(4) After termination of a period 
specified in the license agreement, the 
Chief of Naval Research may restrict 
the license to the fields of use and/or 
geographic areas in which the licensee 
has brought the invention to the point 
of practical application and continues 
to make the benefits of the invention 
reasonably accessible to the public. 

VerDate Aug<04>2004 10:01 Aug 03, 2005 Jkt 205126 PO 00000 Frm 00391 Fmt 8010 Sfmt 8010 Y:\SGML\205126.XXX 205126


