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§775.4 Responsibilities.

(a) The Assistant Secretary of the
Navy (Installations and Environment)
(ASN (1&E)) shall:

(1) Act as principal liaison with the
Office of the Secretary of Defense, the
Council on Environmental Quality, the
Environmental Protection Agency,
other Federal agencies, Congress, state
governments, and the public with re-
spect to significant NEPA matters.

(2) Direct the preparation of appro-
priate environmental analysis and doc-
umentation and, with respect to those
matters governed by SECNAV Instruc-
tion 5000.2 series, advise the Assistant
Secretary of the Navy (Research Devel-
opment and Acquisition) (ASN
(RD&A)) concerning environmental
issues and the appropriate level of en-
vironmental analysis and NEPA docu-
mentation needed in any particular cir-
cumstance.

(3) Except for proposed acquisition-
related actions addressed in paragraph
(b)(2) of this section, review, sign, and
approve for publication, as appropriate,
documents prepared under NEPA.

(4) Establish and publish a list of cat-
egorical exclusions for the DON.

(b) The Assistant Secretary of the
Navy (Research, Development and Ac-
quisition (ASN (RD&A)) shall, in ac-
cordance with SECNAV Instruction
5000.2 series:

(1) Ensure that DON acquisition pro-
grams, research programs, and procure-
ments comply with NEPA.

(2) Review, sign, and approve for pub-
lication, as appropriate, environmental
documents prepared under NEPA for
proposed acquisition or research and
development related actions.

(c) The General Counsel of the Navy
and the Judge Advocate General of the
Navy shall:

(1) Ensure that legal advice for com-
pliance with environmental planning
requirements is available to all deci-
sion-makers.

(2) Advise the Secretary of the Navy,
the Chief of Naval Operations, and the
Commandant of the Marine Corps as to
the legal requirements that must be
met, and the conduct and disposition of
all legal matters arising in the context
of environmental planning.
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(d) The Chief of Naval Operations
(CNO) and the Commandant of the Ma-
rine Corps (CMC) shall:

(1) Implement effective environ-
mental planning throughout their re-
spective services.

(2) Prepare and issue instructions or
orders to implement environmental
planning policies of the DON. Forward
proposed CNO/CMC  environmental
planning instructions or orders to ASN
(I1&E) and, when appropriate, ASN
(RD&A) for review and comment prior
to issuance.

(3) Make decisions on environmental
assessments as to whether a Finding of
No Significant Impact is appropriate or
preparation of an environmental im-
pact statement is required.

(4) Ensure that subordinate com-
mands establish procedures for imple-
menting mitigation measures described
in NEPA documents.

(5) Provide coordination as required
for the preparation of NEPA docu-
ments for actions initiated by non-
DON/DOD entities, state or local agen-
cies and/or private individuals for
which service involvement may be rea-
sonably foreseen.

(6) Bring environmental planning
matters that involve controversial
issues or which may affect environ-
mental planning policies or their im-
plementation to the attention of ASN
(I&E) and, where appropriate, ASN
(RD&A) for coordination and deter-
mination.

(7) Notify ASN (I&E), and when ap-
propriate, ASN (RD&A) of any pro-
posed EIS, and of any EA that may in-
volve potentially sensitive public in-
terest issues. EIS notification shall
occur prior to commencing NEPA doc-
ument preparation or receiving any
public or regulatory agency involve-
ment. EA notification shall be made as
soon as it becomes apparent that po-
tentially sensitive public issues are in-
volved.
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§775.5 Classified actions.

(a) The fact that a proposed action is
of a classified nature does not relieve
the proponent of the action from com-
plying with NEPA and the CEQ regula-
tions. Therefore, environmental docu-
ments shall be prepared, safeguarded
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and disseminated in accordance with
the requirements applicable to classi-
fied information. When feasible, these
documents shall be organized in such a
manner that classified portions are in-
cluded as appendices so that unclassi-
fied portions can be made available to
the public. Review of classified NEPA
documentation will be coordinated
with the Environmental Protection
Agency (EPA) to fulfill requirements of
section 309 of the Clean Air Act (42
U.S.C. 7609 et seq.).

(b) It should be noted that a classi-
fied EA/EIS serves the same “‘informed
decisionmaking’ purpose as does a
published unclassified EA/EIS. Even
though the classified EA/EIS does not
undergo general public review and
comment, it must still be part of the
information package to be considered
by the decisionmaker for the proposed
action. The content of a classified EA/
EIS (or the classified portion of a pub-
lic EA/EIS) will therefore meet the
same content requirements applicable
to a published unclassified EA/EIS.

§775.6 Planning considerations.

(a) An EIS must be prepared for pro-
posed major Federal actions that will
have significant impacts on the human
environment. The agency decision in
the case of an EIS is reflected in a
ROD.

(b) Where a proposed major Federal
action has the potential for signifi-
cantly affecting the human environ-
ment, but it is not clear whether the
impacts of that particular action will
in fact be significant, or where the na-
ture of an action precludes use of a cat-
egorical exclusion, an EA may be used
to assist the agency in determining
whether to prepare an EIS. If the agen-
cy determination in the case of an EA
is that there is no significant impact
on the environment, the findings will
be reflected in a FONSI. If the EA de-
termines that the proposed action is
likely to significantly affect the envi-
ronment (even after mitigation), then
an EIS will be prepared. An EA also
may be used where it otherwise will aid
compliance with NEPA.

(c) CEQ regulations (40 CFR
1508.18(a)) define major federal actions
subject to evaluation under NEPA to
include, among other things, ‘““new and

§775.6

continuing activities”’. The term new
activities is intended to encompass fu-
ture actions, i.e., those which are not
ongoing at the time of the proposal.
The term continuing activities which
may necessitate the preparation of a
NEPA document will be applied by the
Department of Navy to include activi-
ties which are presently being carried
out in fulfillment of the Navy mission
and function, including existing train-
ing functions, where:

(1) The currently occurring environ-
mental effects of which have not been
previously evaluated in a NEPA docu-
ment, and there is a discovery that
substantial environmental degradation
is occurring, or is likely to occur, as a
result of ongoing operations (e.g., a dis-
covery that significant beach erosion is
occurring as a result of continuing am-
phibious exercises, new designation of
wetland habitat, or discovery of an en-
dangered species residing in the area of
the activity), or

(2) There is a discovery that the envi-

ronmental effects of an ongoing activ-
ity are significantly and qualitatively
different or more severe than predicted
in a NEPA document prepared in con-
nection with the commencement of the
activity.
A substantial change in a continuing
activity (such as a substantial change
in operational tempo, area of use, or in
methodology/equipment) which has the
potential for significant environmental
impacts should be considered a pro-
posal for a new action and be docu-
mented accordingly. Preparation of a
NEPA document is not a necessary pre-
requisite, nor a substitute, for compli-
ance with other environmental laws.

(d) Where emergency circumstances
require immediate action, for the pro-
tection of lives and for public health
and safety, which could result in sig-
nificant harm to the environment, the
activity Commanding Officer or his
designee shall report the emergency
action to CNO (OP-44E)/CMC (LFL)
who will facilitate the appropriate con-
sultation with CEQ as soon as prac-
ticable.

(e) A categorical exclusion (CATEX),
as defined and listed in this regulation,
may be used to exclude a proposed ac-
tion from further analysis. Even
though a proposed action generally is
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