§776.32

§776.32 Department of the Navy as cli-
ent.

(a) Department of Navy as client:

(1) Except when representing an indi-
vidual client pursuant to paragraph
(a)(6) of this section, a covered USG at-
torney represents the DON (or the Ex-
ecutive agency to which assigned) act-
ing through its authorized officials.
These officials include the heads of or-
ganizational elements within the Naval
service, such as the commanders of
fleets, divisions, ships and other heads
of activities. When a covered USG at-
torney is assigned to such an organiza-
tional element and designated to pro-
vide legal services to the head of the
organization, an attorney-client rela-
tionship exists between the covered at-
torney and the DON as represented by
the head of the organization as to mat-
ters within the scope of the official
business of the organization. The head
of the organization may not invoke the
attorney-client privilege or the rule of
confidentiality for the head of the or-
ganization’s own benefit but may in-
voke either for the benefit of the DON.
In invoking either the attorney-client
privilege or attorney-client confiden-
tiality on behalf of the DON, the head
of the organization is subject to being
overruled by higher authority.

(2) If a covered USG attorney knows
that an officer, employee, or other
member associated with the organiza-
tional client is engaged in action, in-
tends to act or refuses to act in a mat-
ter related to the representation that
is either adverse to the legal interests
or obligations of the DON or a viola-
tion of law which reasonably might be
imputed to the Department, the cov-
ered USG attorney shall proceed as is
reasonably necessary in the best inter-
est of the Naval service. In determining
how to proceed, the covered USG attor-
ney shall give due consideration to the
seriousness of the violation and its
consequences, the scope and nature of
the covered USG attorney’s representa-
tion, the responsibility in the Naval
service and the apparent motivation of
the person involved, the policies of the
Naval service concerning such matters,
and any other relevant considerations.
Any measures taken shall be designed
to minimize prejudice to the interests
of the Naval service and the risk of re-
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vealing information relating to the
representation to persons outside the
service. Such measures shall include
among others:

(i) Asking for reconsideration of the
matter by the acting official;

(ii) Advising that a separate legal
opinion on the matter be sought for
presentation to appropriate authority
in the Naval service;

(iii) Referring the matter to, or seek-
ing guidance from, higher authority in
the chain of command including, if
warranted by the seriousness of the
matter, referral to the supervisory at-
torney assigned to the staff of the act-
ing official’s next superior in the chain
of command; or

(iv) Advising the acting official that
his or her personal legal interests are
at risk and that he or she should con-
sult counsel as there may exist a con-
flict of interests for the covered USG
attorney, and the covered USG attor-
ney’s responsibility is to the organiza-
tion.

(3) If, despite the covered USG attor-
ney’s efforts per paragraph (a)(2) of this
section, the highest authority that can
act concerning the matter insists upon
action or refuses to act, in clear viola-
tion of law, the covered USG attorney
shall terminate representation with re-
spect to the matter in question. In no
event shall the attorney participate or
assist in the illegal activity. In this
case, a covered USG attorney shall re-
port such termination of representa-
tion to the attorney’s supervisory at-
torney or attorney representing the
next superior in the chain of command.

(4) In dealing with the officers, em-
ployees, or members of the Naval serv-
ice a covered USG attorney shall ex-
plain the identity of the client when it
is apparent that the Naval service’s in-
terests are adverse to those of the offi-
cer, employee, or member.

(5) A covered USG attorney rep-
resenting the Naval service may also
represent any of its officers, employ-
ees, or members, subject to the provi-
sions of §776.26 of this part and other
applicable authority. If the DON’s con-
sent to dual representation is required
by §776.26 of this part, the consent
shall be given by an appropriate offi-
cial of the DON other than the indi-
vidual who is to be represented.
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(6) A covered USG attorney who has
been duly assigned to represent an in-
dividual who is subject to disciplinary
action or administrative proceedings,
or to provide legal assistance to an in-
dividual, has, for those purposes, an at-
torney-client relationship with that in-
dividual.

(b) [Reserved]

§776.33 Client under a disability.

(a) Client under a disability:

(1) When a client’s ability to make
adequately considered decisions in con-
nection with the representation is im-
paired, whether because of minority,
mental disability, or for some other
reason, the covered attorney shall, as
far as reasonably possible, maintain a
normal attorney-client relationship
with the client.

(2) A covered attorney may seek the
appointment of a guardian or take
other protective action with respect to
a client only when the covered attor-
ney reasonably believes that the client
cannot adequately act in the client’s
own interest.

(b) [Reserved]

§776.34 Safekeeping property.

(a) Safekeeping property. Covered USG
attorneys shall not normally hold or
safeguard property of a client or third
persons in connection with representa-
tional duties. See §776.27 of this part.

(b) [Reserved]

§776.35 Declining or terminating rep-
resentation.

(a) Declining or terminating representa-
tion:

(1) Except as stated in paragraph
(a)(3) of this section, a covered attor-
ney shall not represent a client or,
when representation has commenced,
shall seek to withdraw from the rep-
resentation of a client if:

(i) The representation will result in
violation of the Rules contained in this
subpart or other law or regulation;

(if) The covered attorney’s physical
or mental condition materially impairs
his or her ability to represent the cli-
ent; or

(iii) The covered attorney
missed by the client.

(2) Except as stated in paragraph
(a)(3) of this section, a covered attor-

is dis-

§776.36

ney may seek to withdraw from rep-
resenting a client if withdrawal can be
accomplished without material adverse
effect on the interests of the client, or
if:

(i) The client persists in a course of
action involving the covered attorney’s
services that the covered attorney rea-
sonably believes is criminal or fraudu-
lent;

(if) The client has used the covered
attorney’s services to perpetrate a
crime or fraud;

(iii) The client insists upon pursuing
an objective that the covered attorney
considers repugnant or imprudent;

(iv) In the case of covered non-USG
attorneys, the representation will re-
sult in an unreasonable financial bur-
den on the attorney or has been ren-
dered unreasonably difficult by the cli-
ent; or

(v) Other good cause for withdrawal
exists.

(3) When ordered to do so by a tri-
bunal or other competent authority, a
covered attorney shall continue rep-
resentation notwithstanding good
cause for terminating the representa-
tion.

(4) Upon termination of representa-
tion, a covered attorney shall take
steps to the extent reasonably prac-
ticable to protect a client’s interests,
such as giving reasonable notice to the
client, allowing time for assignment or
employment of other counsel, and sur-
rendering papers and property to which
the client is entitled and, where a non-
USG attorney provided representation,
refunding any advance payment of fee
that has not been earned. The covered
attorney may retain papers relating to
the client to the extent permitted by
law.

(b) [Reserved]

§776.36 Prohibited sexual relations.

(a) Prohibited sexual relations:

(1) A covered attorney shall not have
sexual relations with a current client.
A covered attorney shall not require,
demand, or solicit sexual relations
with a client incident to any profes-
sional representation.

(2) A covered attorney shall not en-
gage in sexual relations with another
attorney currently representing a
party whose interests are adverse to
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