§806.18

letter citing FOIA. This does not apply
to requests from a Congressional Com-
mittee or Subcommittee Chair on be-
half of the committee or sub-
committee.

§806.18 Initial determinations.

(a) Disclosure authorities make final
decisions on providing releasable
records within the time limits and pro-
vide recommendations to the IDA on
proposed denials and partial denials
after coordination with the appropriate
FOIA and JA office. Normally, disclo-
sure authorities are division chiefs or
higher at Air Staff level. MAJCOMs
will designate their disclosure author-
ity levels. The level should be high
enough so a responsible authority
makes the disclosure according to the
policies outlined in this part. At out
sourced units or functions, the disclo-
sure authority must be a government
official. Contractors who are functional
OPRs for official government records
are not authorized to make the deci-
sion to disclose government records.

(b) On receipt, Air Force FOIA offices
will promptly inform Air Force PAOs
of all FOIA requests that are poten-
tially newsworthy, or that are sub-
mitted by news media requesters. FOIA
offices will coordinate final replies for
such cases with public affairs.

§806.19 Reasonably
tions.

Delete information exempt from re-
lease under the FOIA from copies of
otherwise releasable records. Do not re-
lease copies that would permit the re-
quester to ‘“‘read through the mark-
ing.”” Examples of records with dele-
tions of exempted data are in §806.30.

segregable por-

§806.20 Records of non-U.S. govern-
ment source.

(a) The Air Force, in compliance with
Executive Order 12600, will advise sub-
mitters of contractor-submitted
records when a FOIA requester seeks
the release of such records, regardless
of any initial determination as to
whether FOIA exemption (b)(4) applies.
See §806.15(c) and §806.31. Due to a
change to 48 CFR, submitter notifica-
tion is not required prior to release of
unit prices contained in contracts
awarded based upon solicitations
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issued after January 1, 1998. For solici-
tations issued before January 1, 1998,
conduct a normal submitter notice.
Unit prices contained in proposals pro-
vided prior to contract award are pro-
tected from release, as are all portions
of unsuccessful proposals (before and
after contract award) (10 U.S.C.
2305(9)).-

(b) Department of State involvement.
Air Force FOIA managers will notify
their MAJCOM (or equivalent) FOIA
office, in writing, via fax or e-mail
when the Department of State becomes
involved in any Air Force FOIA ac-
tions. The MAJCOM FOIA office will
provide 11 CS/SCSR, via fax or e-mail,
a summary of the issues involved, and
the name, phone number, mailing ad-
dress and e-mail address of: their own
FOIA office point of contact; the Air
Force record OPR point of contact, the
DoD component FOIA office point of
contact (if any), and the Department of
State point of contact. 11 CS/SCSR will
inform SAF/IA of any State Depart-
ment involvement in Air Force FOIA
actions. (See §806.7(b).) An example of a
memo advising 11 CS/SCSR of State

Department involvement in an Air
Force FOIA action is provided in
§806.27.

§806.21 Appeals.

(@) FOIA requesters seeking Air

Force records must address appeals to
the Office of the Secretary of the Air
Force, through the FOIA office of the
IDA that denied the request. Request-
ers should attach a copy of the denial
letter to their appeal and give reasons
for appealing. Air Force IDAs may re-
consider any prior denials and may
grant all or part of a requester’s ap-
peal. When any appellate action sought
by a FOIA requester is denied by an
IDA, the IDA will include a statement
that the issues raised in the appeal
were considered and rejected (in full or
in part) in any file sent to the Sec-
retary of the Air Force in the course of
a FOIA appeal action. Send all appeals
to IDA decisions at the wing level
through the MAJCOM FOIA office for
sending to the Secretary of the Air
Force’s designated appellate authority,
SAF/GCA (and Air Force Legal Serv-
ices Agency (AFLSA/JACL)). (See
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§§806.4(g), 806.5(b), and §806.5(k).) Addi-
tional steps are required prior to send-
ing an appeal file.

(1) MAJCOM FOIA offices and record
OPRs are responsible for ensuring ade-
quate preparation of the FOIA appeal
package for reconsideration by the
IDA. FOIA offices and records OPRs
will coordinate with Air Force attor-
neys, who will provide written opinions
on substantive issues raised in the ap-
peal.

(2) If a requester appeals an Air Force
‘‘no records’ determination, Air Force
elements must search again or verify
the adequacy of their first search. The
package must include documents that
show the Air Force element systemati-
cally tried to find responsive records.
Tell, for example, what areas or offices
were searched and how the search was
conducted—manually, by computer, by
telephone, and so forth. In the event a
requester sues the Air Force to contest
a determination that no responsive
records exist, formal affidavits are re-
quired to support the adequacy of any
searches conducted.

(3) FOIA requesters seeking to appeal
denials involving Office of Personnel
Management’s controlled civilian per-
sonnel records must appeal to the Of-
fice of the General Counsel, Office of
Personnel Management, 1900 E Street
NW, Washington, DC 20415.

(4) If a requester appeals a denial of a
fee waiver, fee estimate, or fee reduc-
tion request, FOIA offices and record
OPRs must account for actual and esti-
mated costs of processing a request,
and will include copies of the DD
Forms 2086 or 2086-1 in the appeal pack-
age.

(5) When any appellate action sought
by a FOIA requester is denied by an
IDA, prepare the FOIA appeal package
as specified in §806.29, and then the
MAJCOM FOIA office forwards the ap-
peal file to the Secretary of the Air
Force’s designated appellate authority,
SAF/GCA (through AFLSA/JACL), for
a final administrative determination.

(b) Air Force activities will process
appeal actions expeditiously to ensure
they reach the Office of the Secretary
of the Air Force in a timely manner.
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§806.22 Time limits.

Any FOIA appeals received after the
60-day time limit are not processed, un-
less the requester provides adequate
justification for failing to comply with
the time limit. If a late appeal is re-
ceived, and there is no adequate jus-
tification for failing to comply with
the time limit, the FOIA office will ad-
vise the FOIA requester their appeal
has been closed. An example of a clo-
sure letter is included in §806.27.

§806.23 Delay in responding to an ap-
peal.

For an appeal in process and not yet
forwarded to AFLSA/JACL, the
MAJCOM FOIA office is responsible for
advising the requester of the status of
the appeal. For an appeal in process at
AFLSA/JACL, that office will advise
the requester regarding status of the
appeal.

§806.24 Fee restrictions.

For FOIA purposes, Air Force activi-
ties will consider the cost of collecting
a fee to be $15 and will not assess re-
questers’ fees for any amount less than
$15.

§806.25 Annual report.

(@) MAJCOM FOIA managers and
AFLSA/JACL send a consolidated re-
port for the fiscal year on DD Form
2564, Annual Report Freedom of Infor-
mation Act, to HQ AFCIC/ITC by Octo-
ber 30 via regular mail, e-mail, or fac-
simile. AFLSA/JACL will prepare the
appeals and litigation costs sections of
the report. HQ AFCIC/ITC will make
the Air Force report available on the
WWW.

(b) Total requests processed. ‘‘Proc-
essed” includes responses that give an
estimated cost for providing the
records, even if the requester has not
paid.

(c) Denied in full. Do not report ‘‘no
record’ responses as denials.

(d) Other reasons.

(1) Referrals. Also include referrals
within Air Force in this category.

(2) Not an agency record. The ‘““not an
agency record” other reason category
only applies to requests for: objects or
articles such as structures, furniture,
vehicles and equipment, whatever their
historical value, or value as evidence;



