§1150.43

§1150.43 Answers.

(a) Answers shall be filed by respond-
ents within fifteen (15) days after re-
ceipt of a citation.

(b) The answer shall admit or deny
specifically and in detail, matters set
forth in each allegation of the citation.
If the respondent is without knowl-
edge, the answer shall so state and
such statement shall be deemed a de-
nial. Matters not specifically denied
shall be deemed admitted. Failure to
file a timely answer shall constitute an
admission of all facts recited in the ci-
tation.

(c) Answers shall contain a list of ad-
ditional pertinent documents not listed
in the citation when respondent rea-
sonably believes these documents are
necessary for the judge to make a deci-
sion. Copies of the listed documents
shall be filed with the answer.

(d) Answers may also contain a re-
quest for a hearing under §1150.45.

§1150.44 Amendments.

(@) The Executive Director may
amend the citation as a matter of
course before an answer is filed. A re-
spondent may amend its answer once
as a matter of course, but not later
than five (5) days after the filing of the
original answer. Other amendments of
the citation or the answer shall be
made only by leave of judge.

(b) An amended citation shall be an-
swered within five (5) days of its serv-
ice, or within the time for filing an an-
swer to the original citation, which-
ever is longer.

§1150.45 Request for hearing.

When a citation does not state that a
hearing will be scheduled, the respond-
ent, either in a separate paragraph of
the answer, or in a separate document,
may request a hearing. Failure of a re-
spondent to request a hearing within
fifteen (15) days from service of the ci-
tation shall be deemed a waiver of the
right to a hearing and shall constitute
consent to the making of a decision on
the basis of available information.

§1150.46 Motions.

(a) Motions and petitions shall state
the relief sought, the authority relied
upon, and the facts alleged.
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(b) If made before or after the hear-
ing, these matters shall be in writing.
If made at the hearing, they may be
stated orally or the judge may require
that they be reduced to writing and
filed and served on all parties.

(c) Except as otherwise ordered by
judge, responses to a written motion or
petition shall be filed within ten (10)
days after the motion or petition is
served. An immediate oral response
may be made to an oral motion. All
oral arguments on motions will be at
the discretion of the judge.

(d) A reply to a response may be filed
within within five (5) days after the re-
sponse is served. The reply shall ad-
dress only the contents of the response.

§1150.47 Disposition of motions and
petitions.

The judge may not sustain or grant a
written motion or petition prior to ex-
piration of the time for filing re-
sponses, but may overrule or deny such
motion or petition without awaiting
response, Providing however, That pre-
hearing conferences, hearings, and de-
cisions need not be delayed pending
disposition of motions or petitions. All
motions and petitions may be ruled
upon immediately after reply. Motions
and petitions not disposed of in sepa-
rate rulings or in decisions will be
deemed denied.

§1150.48 PER:
amendment.

Citation, answer,

(a) Unless otherwise specified, other
relevant sections shall apply to PER
proceedings.

(b) In addition to all other forms of
relief requested, the citation shall re-
quest PER when it appears to the Exec-
utive Director that immediate and ir-
reparable harm from noncompliance
with the standard is occurring or is
about to occur. Citations requesting
PER shall recite specific facts and in-
clude the affidavit or the notarized
complaint upon which the PER request
is based. Citations requesting PER
shall recite that a hearing regarding
PER has been scheduled to take place
eight (8) days after receipt of the cita-
tion. Citations requesting PER may be
filed without prejudice to proceedings
in which PER is not requested and

282



Architectural and Transp. Barriers Compliance Board

without prejudice to further pro-
ceedings if PER is denied. The time and
place of hearing fixed in the citation
shall be reasonable and shall be subject
to change for cause.

(c) Answers to citations requesting
PER shall be in the form of all an-
swers, as set forth in §1150.43, and must
be filed within four (4) days after re-
ceipt of the citation. Answers shall re-
cite in detail, by affidavit or by nota-
rized answer, why the PER requested
should not be granted.

(d) When a citation contains both a
request for relief to ensure compliance
with a standard and a request for PER,
an answer to the PER request shall be
filed in accordance with paragraph (c)
of this section and an answer to a re-
quest for other relief shall be filed in
accordance with §1150.43.

(e) Citations and answers in PER pro-
ceedings may not be amended prior to
hearing. Citations and answers in PER
proceedings may be amended at the
hearing with the permission of the
judge.

Subpart F—Responsibilities and
Duties of Judge

§1150.51 Who presides.

(a) A judge assigned to the case under
section 3105 or 3344 of title 5 U.S.C.
(formerly section 11 of the Administra-
tive Procedure Act), shall preside over
the taking of evidence in any hearing
to which these rules of procedure
apply.

(b) The A&TBCB shall, in writing,
promptly notify all parties and partici-
pants of the assignment of the judge.
This notice may fix the time and place
of hearing.

(c) Pending his/her assignment, the
responsibilities, duties, and authorities
of the judge under these regulations
shall be executed by the A&TBCB,
through the Chair or another member
of the A&TBCB designated by the
Chair. A Board member shall not serve
in this capacity in any proceeding re-
lating to the member, his/her Federal
agency, or organization of which he/she
is otherwise interested.

[53 FR 39474, Oct. 7, 1988]

§1150.53

§1150.52 Authority of judge.

The judge shall have the duty to con-
duct a fair hearing, to take all nec-
essary action to avoid delay, and main-
tain order. He/she shall have all powers
necessary to effect these ends, includ-
ing (but not limited to) the power to:

(a) Arrange and issue notice of the
date, time, and place of hearings pre-
viously set.

(b) Hold conferences to settle, sim-
plify, or fix the issues in proceedings,
or to consider other matters that may
aid in the expeditious disposition of the
proceedings.

(c) Require parties and participants
to state their position with respect to
the various issues in the proceedings.

(d) Administer oaths and affirma-
tions.

(e) Rule on motions, and other proce-
dural items on matters pending before
him/her.

(f) Regulate the course of the hearing
and conduct of counsel.

(g) Examine witnesses and direct wit-
nesses to testify.

(h) Receive, rule on, exclude or limit
evidence.

(i) Fix time for filing motions, peti-
tions, briefs, or other items in matters
pending before him/her.

(J) Issue decisions.

(k) Take any action authorized by
the rules in this part or the provisions
of sections 551 through 559 of title 5
U.S.C. (the Administrative Procedure
Act).

[45 FR 78474, Nov. 25, 1980. Redesignated at 53
FR 39474, Oct. 7, 1988]

§1150.53 Disqualification of judge.

(@) A judge shall disqualify himself/
herself whenever in his/her opinion it is
improper for him/her to preside at the
proceedings.

(b) At any time following appoint-
ment of the judge and before the filing
of the decision, any party may request
the judge to withdraw on grounds of
personal bias or prejudice either
against it or in favor of any adverse
party, by promptly filing with him/her
an affidavit setting forth in detail the
alleged grounds for disqualification.

(c) If, in the opinion of the judge, the
affidavit referred to in paragraph (b) of
this section is filed with due diligence
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