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with the timeframes and publication 
requirements described in 40 CFR 
1506.10(b)(2). 

§ 215.10 Emergency situations. 
(a) Authority. The Chief and the Asso-

ciate Chief of the Forest Service are 
authorized to make the determination 
that an emergency situation (§ 215.2) 
exists, and they may delegate this au-
thority only to the Deputy Chief for 
National Forest System and to the Re-
gional Foresters. Persons acting in 
these positions may exercise this au-
thority only when they are filling va-
cant positions and they have been for-
mally delegated full acting authority 
for the positions. Persons acting in po-
sitions during temporary absences of 
the incumbents shall not be delegated 
this authority to make emergency sit-
uation determinations. 

(b) Determination. The determination 
that an emergency situation exists 
shall be based on an examination of the 
relevant information. During the re-
view, additional information may be 
requested. 

(c) Implementation. When it is deter-
mined that an emergency situation ex-
ists with respect to all or part of the 
decision, implementation may proceed 
as follows: 

(1) Immediately after publication 
(§ 215.7(b)) of a decision documented in 
a Decision Notice, for that portion of 
the decision determined to be an emer-
gency. 

(2) Immediately when documented in 
a Record of Decision, after complying 
with the timeframes and publication 
requirements described in 40 CFR 
1506.10(b)(2), for that portion of the de-
cision determined to be an emergency. 

(d) Notification. The Responsible Offi-
cial shall notify the public in the legal 
notice of the decision (§ 215.7) that the 
Forest Service made a determination 
that all or part of a project decision is 
an emergency situation. 

§ 215.11 Decisions subject to appeal. 
The following decisions are subject to 

appeal under this part: 
(a) Decisions for projects and activi-

ties implementing land and resource 
management plans (§ 215.2) documented 
in a Record of Decision (ROD) or Deci-
sion Notice (DN), including those 

which contain a non-significant 
amendment to a land and resource 
management plan as a part of the deci-
sion; 

(b) A new DN after revision of an en-
vironmental assessment (EA), or a new 
ROD after supplementation or revision 
of an environmental impact statement 
(EIS), pursuant to FSH 1909.15, Chapter 
10, section 18. However, only that por-
tion of the decision that is changed is 
subject to appeal. 

(c) Decisions made in conjunction 
with other Federal agencies and meet-
ing the requirements of preceding para-
graph (a). However, only that portion 
of the decision made by the Forest 
Service affecting National Forest Sys-
tem lands (§ 215.2) is subject to appeal 
under this part. 

(d) Decisions which affect the holders 
of a special use authorization or cer-
tain applicants for special use author-
izations for use or occupancy of Na-
tional Forest System lands (§ 251.86) 
and meeting the requirements of pre-
ceding paragraph (a), are subject to ap-
peal by those same parties under either 
this part or part 251, subpart C, but not 
under both parts. 

§ 215.12 Decisions and actions not sub-
ject to appeal. 

The following decisions and actions 
are not subject to appeal under this 
part, except as noted: 

(a) The amendment, revision, or 
adoption of a land and resource man-
agement plan that includes a project 
decision, except that the project por-
tion of the decision is subject to this 
part. The amendment, revision, or 
adoption portion of a decision is sub-
ject to either the objection process of 
§ 219.32 or the administrative appeal 
and review procedures of part 217 in ef-
fect prior to November 9, 2000 (see 36 
CFR parts 200 to 299, Revised as of July 
1, 2000); 

(b) Determination, with documenta-
tion, that a new decision is not needed 
following supplementation of an envi-
ronmental impact statement (EIS) or 
revision of an environmental assess-
ment (EA) pursuant to FSH 1909.15, 
Chapter 10, section 18. 

(c) Preliminary findings made during 
planning and/or analysis processes on a 
project or activity. Such findings are 
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appealable only upon issuance of a de-
cision document. 

(d) Subsequent implementing actions 
that result from the initial project de-
cision that was subject to appeal. 

(e) Projects or activities for which 
notice of the proposed action and op-
portunity to comment is published 
(§ 215.5) and 

(1) No substantive comments express-
ing concerns or only supportive com-
ments are received during the com-
ment period for a proposed action ana-
lyzed and documented in an EA 
(§ 215.6); or 

(2) No substantive comments express-
ing concerns or only supportive com-
ments are received during the com-
ment period for a draft EIS (40 CFR 
1502.19), and the Responsible Official’s 
decision does not modify the preferred 
alternative identified in the draft EIS. 

(f) Decisions for actions that have 
been categorically excluded from docu-
mentation in an EA or EIS pursuant to 
FSH 1909.15, Chapter 30, section 31. 

(g) An amendment, revision, or adop-
tion of a land and resource manage-
ment plan that is made independent of 
a project or activity (subject to either 
the objection process of § 219.32 or the 
administrative appeal and review pro-
cedures of part 217 in effect prior to No-
vember 9, 2000 (see 36 CFR parts 200 to 
299, Revised as of July 1, 2000)). 

(h) Concurrences and recommenda-
tions to other Federal agencies. 

(i) Hazardous fuel reduction projects 
conducted under provisions of the 
HFRA, as set out at part 218, subpart 
A, of this title. 

[68 FR 33595, June 4, 2003, as amended at 69 
FR 1533, Jan. 9, 2004] 

§ 215.13 Who may appeal. 
(a) Individuals and organizations who 

submit substantive written or oral 
comments during the 30-day comment 
period for an environmental assess-
ment, or 45-day comment period for a 
draft environmental impact statement 
(§ 215.6, 40 CFR 1506.10; FSH 1909.15, 
Chapter 20), except as provided for in 
paragraph (c) of this section, may file 
an appeal. Comments received from an 
authorized representative(s) of an orga-
nization are considered those of the or-
ganization only; individual members of 
that organization do not meet appeal 

eligibility solely on the basis of mem-
bership in an organization; the mem-
ber(s) must submit substantive com-
ments as an individual in order to meet 
appeal eligibility. 

(b) When an appeal lists multiple in-
dividuals or organizations, each shall 
meet the requirements of paragraph (a) 
of this section. Individuals or organiza-
tions that do not meet the require-
ments of paragraph (a) shall not be ac-
cepted as appellants. 

(c) Federal agencies may not appeal. 
(d) Federal employees, who otherwise 

meet the requirements of this part for 
filing appeals in a non-official capac-
ity, shall comply with Federal conflict 
of interest statutes at 18 U.S.C. 202–209 
and with employee ethics requirements 
at 5 CFR part 2635. Specifically, em-
ployees shall not be on official duty 
nor use government property or equip-
ment in the preparation or filing of an 
appeal. Further, employees shall not 
incorporate information unavailable to 
the public, i.e. Federal agency docu-
ments that are exempt from disclosure 
under the Freedom of Information Act 
(5 U.S.C. 552 (b)). 

§ 215.14 Appeal content. 
(a) It is the appellant’s responsibility 

to provide sufficient project- or activ-
ity-specific evidence and rationale, fo-
cusing on the decision, to show why the 
Responsible Official’s decision should 
be reversed (paragraph (b)(6–9)). 

(b) The appeal must be filed with the 
Appeal Deciding Officer § 215.8 in writ-
ing. At a minimum, an appeal must in-
clude the following: 

(1) Appellant’s name and address 
(§ 215.2), with a telephone number, if 
available; 

(2) Signature or other verification of 
authorship upon request (a scanned sig-
nature for electronic mail may be filed 
with the appeal); 

(3) When multiple names are listed on 
an appeal, identification of the lead ap-
pellant (§ 215.2) and verification of the 
identity of the lead appellant upon re-
quest; 

(4) The name of the project or activ-
ity for which the decision was made, 
the name and title of the Responsible 
Official, and the date of the decision; 

(5) The regulation under which the 
appeal is being filed, when there is an 

VerDate Aug<04>2004 13:16 Jul 28, 2005 Jkt 205135 PO 00000 Frm 00043 Fmt 8010 Sfmt 8010 Y:\SGML\205135.XXX 205135


