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through which use of the surface of Na-
tional Forest System lands in connec-
tion with operations authorized by the 
United States mining laws (30 U.S.C. 
21–54), which confer a statutory right 
to enter upon the public lands to 
search for minerals, shall be conducted 
so as to minimize adverse environ-
mental impacts on National Forest 
System surface resources. It is not the 
purpose of these regulations to provide 
for the management of mineral re-
sources; the responsibility for man-
aging such resources is in the Sec-
retary of the Interior. 

§ 228.2 Scope. 

These regulations apply to oper-
ations hereafter conducted under the 
United States mining laws of May 10, 
1872, as amended (30 U.S.C. 22 et seq.), 
as they affect surface resources on all 
National Forest System lands under 
the jurisdiction of the Secretary of Ag-
riculture to which such laws are appli-
cable: Provided, however, That any area 
of National Forest lands covered by a 
special Act of Congress (16 U.S.C. 482a– 
482q) is subject to the provisions of this 
part and the provisions of the special 
act, and in the case of conflict the pro-
visions of the special act shall apply. 

§ 228.3 Definitions. 

For the purposes of this part the fol-
lowing terms, respectively, shall mean: 

(a) Operations. All functions, work, 
and activities in connection with 
prospecting, exploration, development, 
mining or processing of mineral re-
sources and all uses reasonably inci-
dent thereto, including roads and other 
means of access on lands subject to the 
regulations in this part, regardless of 
whether said operations take place on 
or off mining claims. 

(b) Operator. A person conducting or 
proposing to conduct operations. 

(c) Person. Any individual, partner-
ship, corporation, association, or other 
legal entity. 

(d) Mining claim. Any unpatented 
mining claim or unpatented millsite 
authorized by the United States min-
ing laws of May 10, 1872, as amended (30 
U.S.C. 22 et seq.). 

(e) Authorized officer. The Forest 
Service officer to whom authority to 

review and approve operating plans has 
been delegated. 

§ 228.4 Plan of operations—notice of 
intent—requirements. 

(a) If the District Ranger determines 
that any operation is causing or will 
likely cause significant disturbance of 
surface resources, the operator shall 
submit a proposed plan of operations to 
the District Ranger. 

(1) Unless the District Ranger deter-
mines that an operation is causing or 
will likely cause a significant disturb-
ance of surface resources, the require-
ments to submit a plan of operations 
shall not apply: 

(i) To operations which will be lim-
ited to the use of vehicles on existing 
public roads or roads used and main-
tained for National Forest purposes; 

(ii) To individuals desiring to search 
for and occasionally remove small min-
eral samples or specimens; 

(iii) To prospecting and sampling 
which will not involve removal of more 
than a reasonable amount of mineral 
deposit for analysis and study; 

(iv) To marking and monumenting a 
mining claim; or 

(v) To subsurface operations. 
(2) Except as provided in this para-

graph, a notice of intent to operate is 
required from any person proposing to 
conduct operations which might cause 
disturbance of surface resources. Such 
notice of intent shall be submitted to 
the District Ranger having jurisdiction 
over the area in which the operations 
will be conducted. Each notice of in-
tent to operate shall provide informa-
tion sufficient to identify the area in-
volved, the nature of the proposed op-
erations, the route of access to the 
area of operations, and the method of 
transport. If a notice of intent is filed, 
the District Ranger will, within 15 days 
of receipt thereof, notify the operator 
whether a plan of operations is re-
quired. A notice of intent need not be 
filed: 

(i) Where a plan of operations is sub-
mitted for approval in lieu thereof; 

(ii) For operations excepted in para-
graph (a)(1) of this section from the re-
quirement to file a plan of operations; 
or 

(iii) For operations which will not in-
volve the use of mechanized 
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earthmoving equipment such as bull-
dozers or backhoes or the cutting of 
trees, unless those operations other-
wise might cause a disturbance of sur-
face resources. 

(b) Any person conducting operations 
on the effective date of these regula-
tions, who would have been required to 
submit a plan of operations under 
§ 228.4(a), may continue operations but 
shall within 120 days thereafter submit 
a plan of operations to the District 
Ranger having jurisdiction over the 
area within which operations are being 
conducted: Provided, however, That 
upon a showing of good cause the au-
thorized officer will grant an extension 
of time for submission of a plan of op-
erations, not to exceed an additional 6 
months. Operations may continue ac-
cording to the submitted plan during 
its review, unless the authorized officer 
determines that the operations are un-
necessarily or unreasonably causing ir-
reparable damage to surface resources 
and advises the operator of those meas-
ures needed to avoid such damage. 
Upon approval of a plan of operations, 
operations shall be conducted in ac-
cordance with the approved plan. The 
requirement to submit a plan of oper-
ations shall not apply: (1) To oper-
ations excepted in § 228.4(a) or (2) to op-
erations concluded prior to the effec-
tive date of the regulations in this 
part. 

(c) The plan of operations shall in-
clude: 

(1) The name and legal mailing ad-
dress of the operators (and claimants if 
they are not the operators) and their 
lessees, assigns, or designees. 

(2) A map or sketch showing informa-
tion sufficient to locate the proposed 
area of operations on the ground, exist-
ing and/or proposed roads or access 
routes to be used in connection with 
the operations as set forth in § 228.12 
and the approximate location and size 
of areas where surface resources will be 
disturbed. 

(3) Information sufficient to describe 
or identify the type of operations pro-
posed and how they would be con-
ducted, the type and standard of exist-
ing and proposed roads or access 
routes, the means of transportation 
used or to be used as set forth in 
§ 228.12, the period during which the 

proposed activity will take place, and 
measures to be taken to meet the re-
quirements for environmental protec-
tion in § 228.8. 

(d) The plan of operations shall cover 
the requirements set forth in para-
graph (c) of this section, as foreseen for 
the entire operation for the full esti-
mated period of activity: Provided, 
however, That if the development of a 
plan for an entire operation is not pos-
sible at the time of preparation of a 
plan, the operator shall file an initial 
plan setting forth his proposed oper-
ation to the degree reasonably foresee-
able at that time, and shall thereafter 
file a supplemental plan or plans when-
ever it is proposed to undertake any 
significant surface disturbance not cov-
ered by the initial plan. 

(e) At any time during operations 
under an approved plan of operations, 
the authorized officer may ask the op-
erator to furnish a proposed modifica-
tion of the plan detailing the means of 
minimizing unforeseen significant dis-
turbance of surface resources. If the op-
erator does not furnish a proposed 
modification within a time deemed rea-
sonable by the authorized officer, the 
authorized officer may recommend to 
his immediate superior that the oper-
ator be required to submit a proposed 
modification of the plan. The rec-
ommendation of the authorized officer 
shall be accompanied by a statement 
setting forth in detail the supporting 
facts and reasons for his recommenda-
tions. In acting upon such rec-
ommendation, the immediate superior 
of the authorized officer shall deter-
mine: 

(1) Whether all reasonable measures 
were taken by the authorized officer to 
predict the environmental impacts of 
the proposed operations prior to ap-
proving the operating plan, 

(2) Whether the disturbance is or 
probably will become of such signifi-
cance as to require modification of the 
operating plan in order to meet the re-
quirements for environmental protec-
tion specified in § 228.8 and 

(3) Whether the disturbance can be 
minimized using reasonable means. 
Lacking such determination that un-
foreseen significant disturbance of sur-
face resources is occurring or probable 
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and that the disturbance can be mini-
mized using reasonable means, no oper-
ator shall be required to submit a pro-
posed modification of an approved plan 
of operations. Operations may continue 
in accordance with the approved plan 
until a modified plan is approved, un-
less the immediate superior of the au-
thorized officer determines that the op-
erations are unnecessarily or unreason-
ably causing irreparable injury, loss or 
damage to surface resources and ad-
vises the operator of those measures 
needed to avoid such damage. 

(f) Upon completion of an environ-
mental analysis in connection with 
each proposed operating plan, the au-
thorized officer will determine whether 
an environmental statement is re-
quired. Not every plan of operations, 
supplemental plan or modification will 
involve the preparation of an environ-
mental statement. Environmental im-
pacts will vary substantially depending 
on whether the nature of operations is 
prospecting, exploration, development, 
or processing, and on the scope of oper-
ations (such as size of operations, con-
struction required, length of operations 
and equipment required), resulting in 
varying degrees of disturbance to vege-
tative resources, soil, water, air, or 
wildlife. The Forest Service will pre-
pare any environmental statements 
that may be required. 

(g) The information required to be in-
cluded in a notice of intent or a plan of 
operations, or supplement or modifica-
tion thereto, has been assigned Office 
of Management and Budget Control 
#0596–0022. The public reporting burden 
for this collection of information is es-
timated to vary from a few minutes for 
an activity involving little or no sur-
face disturbance to several months for 
activities involving heavy capital in-
vestments and significant surface dis-
turbance, with an average of 2 hours 
per individual response. This includes 
time for reviewing instructions, 
searching existing data sources, gath-
ering and maintaining the data needed, 
and completing and reviewing the col-
lection of information. Send comments 
regarding the burden estimate or any 
other aspect of this collection of infor-
mation, including suggestions for re-
ducing this burden, to Chief (2800), For-
est Service, USDA, P.O. Box 96090, 

Washington, DC 20090–6090 and to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503. 

[39 FR 31317, Aug. 28, 1974. Redesignated at 46 
FR 36142, July 14, 1981, and amended at 54 FR 
6893, Feb. 15, 1989; 69 FR 41430, July 9, 2004] 

EFFECTIVE DATE NOTE: At 70 FR 32731, June 
6, 2005, § 228.4 was amended by revising para-
graph (a), effective July 6, 2005. For the con-
venience of the user the revised text follows: 

§ 228.4 Notice of intent—plan of oper-
ations—requirements. 

(a) Except as provided in paragraph (a)(1) 
of this section, a notice of intent to operate 
is required from any person proposing to 
conduct operations which might cause sig-
nificant disturbance of surface resources. 
Such notice of intent to operate shall be sub-
mitted to the District Ranger having juris-
diction over the area in which the operations 
will be conducted. Each notice of intent to 
operate shall provide information sufficient 
to identify the area involved, the nature of 
the proposed operations, the route of access 
to the area of operations, and the method of 
transport. 

(1) A notice of intent to operate is not re-
quired for: 

(i) Operations which will be limited to the 
use of vehicles on existing public roads or 
roads used and maintained for National For-
est System purposes; 

(ii) Prospecting and sampling which will 
not cause significant surface resource dis-
turbance and will not involve removal of 
more than a reasonable amount of mineral 
deposit for analysis and study which gen-
erally might include searching for and occa-
sionally removing small mineral samples or 
specimens, gold panning, metal detecting, 
non-motorized hand sluicing, using battery 
operated dry washers, and collecting of min-
eral specimens using hand tools; 

(iii) Marking and monumenting a mining 
claim; 

(iv) Underground operations which will not 
cause significant surface resource disturb-
ance; 

(v) Operations, which in their totality, will 
not cause surface resource disturbance which 
is substantially different than that caused 
by other users of the National Forest System 
who are not required to obtain a Forest 
Service special use authorization, contract, 
or other written authorization; 

(vi) Operations which will not involve the 
use of mechanized earthmoving equipment, 
such as bulldozers or backhoes, or the cut-
ting of trees, unless those operations other-
wise might cause a significant disturbance of 
surface resources; or 

(vii) Operations for which a proposed plan 
of operations is submitted for approval; 
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(2) The District Ranger will, within 15 days 
of receipt of a notice of intent to operate, no-
tify the operator if approval of a plan of op-
erations is required before the operations 
may begin. 

(3) An operator shall submit a proposed 
plan of operations to the District Ranger 
having jurisdiction over the area in which 
operations will be conducted in lieu of a no-
tice of intent to operate if the proposed oper-
ations will likely cause a significant disturb-
ance of surface resources. An operator also 
shall submit a proposed plan of operations, 
or a proposed supplemental plan of oper-
ations consistent with § 228.4(d), to the Dis-
trict Ranger having jurisdiction over the 
area in which operations are being conducted 
if those operations are causing a significant 
disturbance of surface resources but are not 
covered by a current approved plan of oper-
ations. The requirement to submit a plan of 
operations shall not apply to the operations 
listed in paragraphs (a)(1)(i) through (v). The 
requirement to submit a plan of operations 
also shall not apply to operations which will 
not involve the use of mechanized 
earthmoving equipment, such as bulldozers 
or backhoes, or the cutting of trees, unless 
those operations otherwise will likely cause 
a significant disturbance of surface re-
sources. 

(4) If the District Ranger determines that 
any operation is causing or will likely cause 
significant disturbance of surface resources, 
the District Ranger shall notify the operator 
that the operator must submit a proposed 
plan of operations for approval and that the 
operations can not be conducted until a plan 
of operations is approved. 

* * * * * 

§ 228.5 Plan of operations—approval. 
(a) Operations shall be conducted in 

accordance with an approved plan of 
operations, except as provided in para-
graph (b) of this section and in § 228.4 
(a), (b), and (e). A proposed plan of op-
eration shall be submitted to the Dis-
trict Ranger, who shall promptly ac-
knowledge receipt thereof to the oper-
ator. The authorized officer shall, with-
in thirty (30) days of such receipt, ana-
lyze the proposal, considering the eco-
nomics of the operation along with the 
other factors in determining the rea-
sonableness of the requirements for 
surface resource protection, and; 

(1) Notify the operator that he has 
approved the plan of operations; or 

(2) Notify the operator that the pro-
posed operations are such as not to re-
quire an operating plan; or 

(3) Notify the operator of any 
changes in, or additions to, the plan of 
operations deemed necessary to meet 
the purpose of the regulations in this 
part; or 

(4) Notify the operator that the plan 
is being reviewed, but that more time, 
not to exceed an additional sixty (60) 
days, is necessary to complete such re-
view, setting forth the reasons why ad-
ditional time is needed: Provided, how-
ever, That days during which the area 
of operations is inaccessible for inspec-
tion shall not be included when com-
puting the sixty (60) day period; or 

(5) Notify the operator that the plan 
cannot be approved until a final envi-
ronmental statement has been pre-
pared and filed with the Council on En-
vironmental Quality as provided in 
§ 228.4(f). 

(b) Pending final approval of the plan 
of operations, the authorized officer 
will approve such operations as may be 
necessary for timely compliance with 
the requirements of Federal and State 
laws, so long as such operations are 
conducted so as to minimize environ-
mental impacts as prescribed by the 
authorized officer in accordance with 
the standards contained in § 228.8. 

(c) A supplemental plan or plans of 
operations provided for in § 228.4(d) and 
a modification of an approved oper-
ating plan as provided for in § 228.4(e) 
shall be subject to approval by the au-
thorized officer in the same manner as 
the initial plan of operations: Provided, 
however, That a modification of an ap-
proved plan of operations under 
§ 228.4(e) shall be subject to approval by 
the immediate superior of the author-
ized officer in cases where it has been 
determined that a modification is re-
quired. 

(d) In the provisions for review of op-
erating plans, the Forest Service will 
arrange for consultation with appro-
priate agencies of the Department of 
the Interior with respect to significant 
technical questions concerning the 
character of unique geologic conditions 
and special exploration and develop-
ment systems, techniques, and equip-
ment, and with respect to mineral val-
ues, mineral resources, and mineral re-
serves. Further, the operator may re-
quest the Forest Service to arrange for 
similar consultations with appropriate 
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