§51.40

of river running, hunting (where other-
wise lawful in a park area), fishing,
horseback, camping, and mountain-
eering activities in the backcountry of
a park area.

§51.40 What are some factors to be
considered in determining that out-
fitter and guide operations are con-
ducted in the backcountry?

Determinations as to whether out-
fitter and guide operations are con-
ducted in the backcountry of a park
area will be made on a park-by-park
basis, taking into account the park
area’s particular geographic cir-
cumstances. Factors that generally
may indicate that outfitter and guide
operations are conducted in the
backcountry of a park area include,
without limitation, the fact that:

(a) The operations occur in areas re-
mote from roads and developed areas;

(b) The operations are conducted
within a designated natural area of a
park area;

(c) The operations occur in areas
where search and rescue support is not
readily available; and

(d) All or a substantial portion of the
operations occur in designated or pro-
posed wilderness areas.

[65 FR 20668, Apr. 17, 2000; 65 FR 54155, Sept.
7, 2000]

§51.41 If the concession contract
grants a compensable interest in
real property improvements, will
the Director find that the conces-
sion contract is an outfitter and
guide concession contract?

The Director will find that a conces-
sion contract is not an outfitter and
guide contract if the contract grants
any compensable interest in real prop-
erty improvements on lands owned by
the United States within a park area.

§51.42 Are there exceptions to this
compensable interest prohibition?

Two exceptions to this compensable
interest prohibition exist:

(a) The prohibition will not apply to
real property improvements lawfully
constructed by a concessioner with the
written approval of the Director in ac-
cordance with the express terms of a
1965 Act concession contract; and

(b) The prohibition will not apply to
real property improvements con-
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structed and owned in fee simple by a
concessioner or owned in fee simple by
a concessioner’s predecessor before the
land on which they were constructed
was included within the boundaries of
the applicable park area.

§51.43 Who will make the determina-
tion that a concession contract is
an outfitter and guide contract?

Only a Deputy Director or an Asso-
ciate Director will make the deter-
mination that a concession contract is
or is not an outfitter and guide con-
tract.

§51.44 How will the Director deter-
mine if a concessioner was satisfac-
tory for purposes of a right of pref-
erence?

To be a satisfactory concessioner for
the purposes of a right of preference,
the Director must determine that the
concessioner operated satisfactorily on
an overall basis during the term of its
applicable concession contract, includ-
ing extensions of the contract. The Di-
rector will base this determination in
consideration of annual evaluations
made by the Director of the conces-
sioner’s performance under the terms
of the applicable concession contract
and other relevant facts and cir-
cumstances. The Director must deter-
mine that a concessioner did not oper-
ate satisfactorily on an overall basis
during the term of a concession con-
tract if the annual evaluations of the
concessioner made subsequent to May
17, 2000 are less than satisfactory for
any two or more years of operation
under the concession contract.

§51.45 Will a concessioner that has op-
erated for less than the entire term
of a concession contract be consid-
ered a satisfactory operator?

The Director will determine that a
concessioner has operated satisfac-
torily on an overall basis during the
term of a concession contract only if
the concessioner (including a new con-
cessioner resulting from an assignment
as described in this part, including,
without limit, an assignment of a con-
trolling interest in a concessioner as
defined in this part) has or will have
operated for more than two years
under a concession contract with a
term of more than five years or for one
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year under a concession contract with
a term of five years or less. For pur-
poses of this section, a new conces-
sioner’s first day of operation under an
assigned concession contract (or as a
new concessioner after approval of an
assignment of a controlling interest in
a concessioner) will be the day the Di-
rector approves the assignment pursu-
ant to this part. If the Director deter-
mines that an assignment was com-
pelled by circumstances beyond the
control of the assigning concessioner,
the Director may make an exception to
the requirements of this section.

§51.46 May the Director determine
that a concessioner has not oper-
ated satisfactorily after a pro-
spectus is issued?

The Director may determine that a
concessioner has not operated satisfac-
torily on an overall basis during the
term of a current concession contract,
and therefore is not a preferred offeror,
after a prospectus for a new contract
has been issued and prior to the selec-
tion of the best proposal submitted in
response to a prospectus. In cir-
cumstances where the usual time of an
annual evaluation of a concessioner’s
performance may not occur until after
the selection of the best proposal sub-
mitted in response to a prospectus, the
Director will make an annual perform-
ance evaluation based on a shortened
operations period prior to the selection
of the best proposal. Such shorter oper-
ations period, however, must encom-
pass at least 6 months of operations
from the previous annual performance
evaluation. In the event the conces-
sioner receives a second less than satis-
factory annual evaluation (including,
without limitation, one based on a
shortened operations period), the pro-
spectus must be amended to delete a
right of preference or canceled and re-
issued without recognition of a right of
preference to the new concession con-
tract.

[65 FR 20668, Apr. 17, 2000; 65 FR 54155, Sept.
7, 2000]

§51.47

§51.47 How does a person appeal a de-
cision of the Director that a conces-
sioner is or is not a preferred offer-
or?

(a) Except as stated in paragraph (b)
of this section, any person may appeal
to the Director a determination that a
concessioner is or is not a preferred of-
feror for the purposes of a right of pref-
erence in renewal, including, without
limitation, whether the applicable new
concession contract is or is not a quali-
fied concession contract as described in
this part. This appeal must specify the
grounds for the appeal and be received
by the Director in writing no later
than 30 days after the date of the deter-
mination. If applicable, the Director
may extend the submission date for an
appeal under this section upon request
by the concessioner if the Director de-
termines that good cause for an exten-
sion exists.

(b) The appeal provided by this sec-
tion will not apply to determinations
that a concessioner is not a preferred
offeror as a consequence of two or more
less than satisfactory annual evalua-
tions as described in this part as the
concessioner is given an opportunity to
appeal those evaluations after they are
made in accordance with applicable ad-
ministrative guidelines.

(c) The Director must consider an ap-
peal under this section personally or
must authorize a Deputy Director or
Associate Director to consider the ap-
peal. The deciding official must pre-
pare a written decision on the appeal,
taking into account the content of the
appeal, other written information
available, and the requirements of this
part. The written decision on the ap-
peal must be issued by the date of se-
lection of the best proposal submitted
in response to a prospectus. If the ap-
peal results in a concessioner being de-
termined a preferred offeror, then the
concessioner will have a right of pref-
erence to the qualified concession con-
tract as described in and subject to the
conditions of this part, including, but
not limited to, the obligation to sub-
mit a responsive proposal pursuant to
the terms of the related prospectus. If
the appeal results in a determination
that a concessioner is not a preferred
offeror, no right of preference will
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