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by demonstrating compliance with 
§ 258.60 (h) and (i). 

[56 FR 51029, Oct. 9, 1991; 57 FR 28628, June 26, 
1992] 

§ 258.72 Financial assurance for post- 
closure care. 

(a) The owner or operator must have 
a detailed written estimate, in current 
dollars, of the cost of hiring a third 
party to conduct post-closure care for 
the MSWLF unit in compliance with 
the post-closure plan developed under 
§ 258.61 of this part. The post-closure 
cost estimate used to demonstrate fi-
nancial assurance in paragraph (b) of 
this section must account for the total 
costs of conducting post-closure care, 
including annual and periodic costs as 
described in the post-closure plan over 
the entire post-closure care period. The 
owner or operator must notify the 
State Director that the estimate has 
been placed in the operating record. 

(1) The cost estimate for post-closure 
care must be based on the most expen-
sive costs of post-closure care during 
the post-closure care period. 

(2) During the active life of the 
MSWLF unit and during the post-clo-
sure care period, the owner or operator 
must annually adjust the post-closure 
cost estimate for inflation. 

(3) The owner or operator must in-
crease the post-closure care cost esti-
mate and the amount of financial as-
surance provided under paragraph (b) 
of this section if changes in the post- 
closure plan or MSWLF unit conditions 
increase the maximum costs of post- 
closure care. 

(4) The owner or operator may reduce 
the post-closure cost estimate and the 
amount of financial assurance provided 
under paragraph (b) of this section if 
the cost estimate exceeds the max-
imum costs of post-closure care re-
maining over the post-closure care pe-
riod. The owner or operator must no-
tify the State Director that the jus-
tification for the reduction of the post- 
closure cost estimate and the amount 
of financial assurance has been placed 
in the operating record. 

(b) The owner or operator of each 
MSWLF unit must establish, in a man-
ner in accordance with § 258.74, finan-
cial assurance for the costs of post-clo-
sure care as required under § 258.61 of 

this part. The owner or operator must 
provide continuous coverage for post- 
closure care until released from finan-
cial assurance requirements for post- 
closure care by demonstrating compli-
ance with § 258.61(e). 

§ 258.73 Financial assurance for cor-
rective action. 

(a) An owner or operator of a MSWLF 
unit required to undertake a corrective 
action program under § 258.58 of this 
part must have a detailed written esti-
mate, in current dollars, of the cost of 
hiring a third party to perform the cor-
rective action in accordance with the 
program required under § 258.58 of this 
part. The corrective action cost esti-
mate must account for the total costs 
of corrective action activities as de-
scribed in the corrective action plan 
for the entire corrective action period. 
The owner or operator must notify the 
State Director that the estimate has 
been placed in the operating record. 

(1) The owner or operator must annu-
ally adjust the estimate for inflation 
until the corrective action program is 
completed in accordance with § 258.58(f) 
of this part. 

(2) The owner or operator must in-
crease the corrective action cost esti-
mate and the amount of financial as-
surance provided under paragraph (b) 
of this section if changes in the correc-
tive action program or MSWLF unit 
conditions increase the maximum costs 
of corrective action. 

(3) The owner or operator may reduce 
the amount of the corrective action 
cost estimate and the amount of finan-
cial assurance provided under para-
graph (b) of this section if the cost esti-
mate exceeds the maximum remaining 
costs of corrective action. The owner 
or operator must notify the State Di-
rector that the justification for the re-
duction of the corrective action cost 
estimate and the amount of financial 
assurance has been placed in the oper-
ating record. 

(b) The owner or operator of each 
MSWLF unit required to undertake a 
corrective action program under § 258.58 
of this part must establish, in a man-
ner in accordance with § 258.74, finan-
cial assurance for the most recent cor-
rective action program. The owner or 
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operator must provide continuous cov-
erage for corrective action until re-
leased from financial assurance re-
quirements for corrective action by 
demonstrating compliance with § 258.58 
(f) and (g). 

§ 258.74 Allowable mechanisms. 
The mechanisms used to demonstrate 

financial assurance under this section 
must ensure that the funds necessary 
to meet the costs of closure, post-clo-
sure care, and corrective action for 
known releases will be available when-
ever they are needed. Owners and oper-
ators must choose from the options 
specified in paragraphs (a) through (j) 
of this section. 

(a) Trust Fund. (1) An owner or oper-
ator may satisfy the requirements of 
this section by establishing a trust 
fund which conforms to the require-
ments of this paragraph. The trustee 
must be an entity which has the au-
thority to act as a trustee and whose 
trust operations are regulated and ex-
amined by a Federal or State agency. A 
copy of the trust agreement must be 
placed in the facility’s operating 
record. 

(2) Payments into the trust fund 
must be made annually by the owner or 
operator over the term of the initial 
permit or over the remaining life of the 
MSWLF unit, whichever is shorter, in 
the case of a trust fund for closure or 
post-closure care, or over one-half of 
the estimated length of the corrective 
action program in the case of correc-
tive action for known releases. This pe-
riod is referred to as the pay-in period. 

(3) For a trust fund used to dem-
onstrate financial assurance for closure 
and post-closure care, the first pay-
ment into the fund must be at least 
equal to the current cost estimate for 
closure or post-closure care, except as 
provided in paragraph (k) of this sec-
tion, divided by the number of years in 
the pay-in period as defined in para-
graph (a)(2) of this section. The amount 
of subsequent payments must be deter-
mined by the following formula: 

Next Payment = [CE ¥ CV]/Y 

where CE is the current cost estimate 
for closure or post-closure care (up-
dated for inflation or other changes), 
CV is the current value of the trust 

fund, and Y is the number of years re-
maining in the pay-in period. 

(4) For a trust fund used to dem-
onstrate financial assurance for correc-
tive action, the first payment into the 
trust fund must be at least equal to 
one-half of the current cost estimate 
for corrective action, except as pro-
vided in paragraph (k) of this section, 
divided by the number of years in the 
corrective action pay-in period as de-
fined in paragraph (a)(2) of this section. 
The amount of subsequent payments 
must be determined by the following 
formula: 

Next Payment = [RB ¥ CV]/Y 

where RB is the most recent estimate 
of the required trust fund balance for 
corrective action (i.e., the total costs 
that will be incurred during the second 
half of the corrective action period), 
CV is the current value of the trust 
fund, and Y is the number of years re-
maining in the pay-in period. 

(5) The initial payment into the trust 
fund must be made before the initial 
receipt of waste or before the effective 
date of the requirements of this section 
(April 9, 1997, or October 9, 1997 for 
MSWLF units meeting the conditions 
of § 258.1(f)(1)), whichever is later, in 
the case of closure and post-closure 
care, or no later than 120 days after the 
corrective action remedy has been se-
lected in accordance with the require-
ments of § 258.58. 

(6) If the owner or operator estab-
lishes a trust fund after having used 
one or more alternate mechanisms 
specified in this section, the initial 
payment into the trust fund must be at 
least the amount that the fund would 
contain if the trust fund were estab-
lished initially and annual payments 
made according to the specifications of 
this paragraph and paragraph (a) of 
this section, as applicable. 

(7) The owner or operator, or other 
person authorized to conduct closure, 
post-closure care, or corrective action 
activities may request reimbursement 
from the trustee for these expendi-
tures. Requests for reimbursement will 
be granted by the trustee only if suffi-
cient funds are remaining in the trust 
fund to cover the remaining costs of 
closure, post-closure care, or corrective 

VerDate Aug<04>2004 11:13 Aug 04, 2005 Jkt 205164 PO 00000 Frm 00438 Fmt 8010 Sfmt 8010 Y:\SGML\205164.XXX 205164


