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have been entered into, and that any applica-
ble insurance or other financial guarantees 
are or shall be in force covering the 
transfrontier movement. 

Name: llllllllllllllllllll

Signature: llllllllllllllllll

Date: llllllllllllllllllll

NOTE TO PARAGRAPH (e)(12): The U.S. does 
not currently require financial assurance; 
however, U.S. exporters may be asked by 
other governments to provide and certify to 
such assurance as a condition of obtaining 
consent to a proposed movement. 

§ 262.84 Tracking document. 
(a) All U.S. parties subject to the 

contract provisions of § 262.85 must en-
sure that a tracking document meeting 
the conditions of § 262.84(b) accom-
panies each transfrontier shipment of 
wastes subject to amber-list or red-list 
controls from the initiation of the 
shipment until it reaches the final re-
covery facility, including cases in 
which the waste is stored and/or ex-
changed by the consignee prior to ship-
ment to the final recovery facility, ex-
cept as provided in §§ 262.84(a)(1) and 
(2). 

(1) For shipments of hazardous waste 
within the U.S. solely by water (bulk 
shipments only) the generator must 
forward the tracking document with 
the manifest to the last water (bulk 
shipment) transporter to handle the 
waste in the U.S. if exported by water, 
(in accordance with the manifest rout-
ing procedures at § 262.23(c)). 

(2) For rail shipments of hazardous 
waste within the U.S. which originate 
at the site of generation, the generator 
must forward the tracking document 
with the manifest (in accordance with 
the routing procedures for the manifest 
in § 262.23(d)) to the next non-rail trans-
porter, if any, or the last rail trans-
porter to handle the waste in the U.S. 
if exported by rail. 

(b) The tracking document must in-
clude all information required under 
§ 262.83 (for notification), and the fol-
lowing: 

(1) Date shipment commenced. 
(2) Name (if not notifier), address, 

and telephone and telefax numbers of 
primary exporter. 

(3) Company name and EPA ID num-
ber of all transporters. 

(4) Identification (license, registered 
name or registration number) of means 

of transport, including types of pack-
aging. 

(5) Any special precautions to be 
taken by transporters. 

(6) Certification/declaration signed 
by notifier that no objection to the 
shipment has been lodged as follows: 

I certify that the above information is 
complete and correct to the best of my 
knowledge. I also certify that legally-en-
forceable written contractual obligations 
have been entered into, that any applicable 
insurance or other financial guarantees are 
or shall be in force covering the 
transfrontier movement, and that: 

1. All necessary consents have been re-
ceived; OR 

2. The shipment is directed at a recovery 
facility within the OECD area and no objec-
tion has been received from any of the con-
cerned countries within the 30 day tacit con-
sent period; OR 

3. The shipment is directed at a recovery 
facility pre-authorized for that type of waste 
within the OECD area; such an authorization 
has not been revoked, and no objection has 
been received from any of the concerned 
countries. 

(delete sentences that are not applicable) 

Name: llllllllllllllllllll

Signature: llllllllllllllllll

Date: llllllllllllllllllll

(7) Appropriate signatures for each 
custody transfer (e.g. transporter, con-
signee, and owner or operator of the re-
covery facility). 

(c) Notifiers also must comply with 
the special manifest requirements of 40 
CFR 262.54(a), (b), (c), (e), and (i) and 
consignees must comply with the im-
port requirements of 40 CFR part 262, 
subpart F. 

(d) Each U.S. person that has phys-
ical custody of the waste from the time 
the movement commences until it ar-
rives at the recovery facility must sign 
the tracking document (e.g. trans-
porter, consignee, and owner or oper-
ator of the recovery facility). 

(e) Within 3 working days of the re-
ceipt of imports subject to this Sub-
part, the owner or operator of the U.S. 
recovery facility must send signed cop-
ies of the tracking document to the no-
tifier, to the Office of Enforcement and 
Compliance Assurance, Office of Com-
pliance, Enforcement Planning, Tar-
geting and Data Division (2222A), Envi-
ronmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 

VerDate Aug<04>2004 02:57 Aug 17, 2005 Jkt 205165 PO 00000 Frm 00233 Fmt 8010 Sfmt 8010 Y:\SGML\205165.XXX 205165



224 

40 CFR Ch. I (7–1–05 Edition) § 262.85 

DC 20460, and to the competent au-
thorities of the exporting and transit 
countries. 

§ 262.85 Contracts. 
(a) Transfrontier movements of haz-

ardous wastes subject to amber or red 
control procedures are prohibited un-
less they occur under the terms of a 
valid written contract, chain of con-
tracts, or equivalent arrangements 
(when the movement occurs between 
parties controlled by the same cor-
porate or legal entity). Such contracts 
or equivalent arrangements must be 
executed by the notifier and the owner 
or operator of the recovery facility, 
and must specify responsibilities for 
each. Contracts or equivalent arrange-
ments are valid for the purposes of this 
section only if persons assuming obli-
gations under the contracts or equiva-
lent arrangements have appropriate 
legal status to conduct the operations 
specified in the contract or equivalent 
arrangement. 

(b) Contracts or equivalent arrange-
ments must specify the name and EPA 
ID number, where available, of: 

(1) The generator of each type of 
waste; 

(2) Each person who will have phys-
ical custody of the wastes; 

(3) Each person who will have legal 
control of the wastes; and 

(4) The recovery facility. 
(c) Contracts or equivalent arrange-

ments must specify which party to the 
contract will assume responsibility for 
alternate management of the wastes if 
its disposition cannot be carried out as 
described in the notification of intent 
to export. In such cases, contracts 
must specify that: 

(1) The person having actual posses-
sion or physical control over the 
wastes will immediately inform the no-
tifier and the competent authorities of 
the exporting and importing countries 
and, if the wastes are located in a 
country of transit, the competent au-
thorities of that country; and 

(2) The person specified in the con-
tract will assume responsibility for the 
adequate management of the wastes in 
compliance with applicable laws and 
regulations including, if necessary, ar-
ranging their return to the original 
country of export. 

(d) Contracts must specify that the 
consignee will provide the notification 
required in § 262.82(c) prior to re-export 
of controlled wastes to a third country. 

(e) Contracts or equivalent arrange-
ments must include provisions for fi-
nancial guarantees, if required by the 
competent authorities of any con-
cerned country, in accordance with ap-
plicable national or international law 
requirements. 

NOTE TO PARAGRAPH (e): Financial guaran-
tees so required are intended to provide for 
alternate recycling, disposal or other means 
of sound management of the wastes in cases 
where arrangements for the shipment and 
the recovery operations cannot be carried 
out as foreseen. The U.S. does not require 
such financial guarantees at this time; how-
ever, some OECD countries do. It is the re-
sponsibility of the notifier to ascertain and 
comply with such requirements; in some 
cases, transporters or consignees may refuse 
to enter into the necessary contracts absent 
specific references or certifications to finan-
cial guarantees. 

(f) Contracts or equivalent arrange-
ments must contain provisions requir-
ing each contracting party to comply 
with all applicable requirements of this 
subpart. 

(g) Upon request by EPA, U.S. noti-
fiers, consignees, or recovery facilities 
must submit to EPA copies of con-
tracts, chain of contracts, or equiva-
lent arrangements (when the move-
ment occurs between parties controlled 
by the same corporate or legal entity). 
Information contained in the contracts 
or equivalent arrangements for which a 
claim of confidentiality is asserted ac-
cordance with 40 CFR 2.203(b) will be 
treated as confidential and will be dis-
closed by EPA only as provided in 40 
CFR 260.2. 

NOTE TO PARAGRAPH (g): Although the U.S. 
does not require routine submission of con-
tracts at this time, OECD Council Decision 
C(92)39/FINAL allows members to impose 
such requirements. When other OECD coun-
tries require submission of partial or com-
plete copies of the contract as a condition to 
granting consent to proposed movements, 
EPA will request the required information; 
absent submission of such information, some 
OECD countries may deny consent for the 
proposed movement. 
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