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(1) Used for its intended purpose, in-
cluding: 

(i) Use in training military personnel 
or explosives and munitions emergency 
response specialists (including training 
in proper destruction of unused propel-
lant or other munitions); or 

(ii) Use in research, development, 
testing, and evaluation of military mu-
nitions, weapons, or weapon systems; 
or 

(iii) Recovery, collection, and on- 
range destruction of unexploded ord-
nance and munitions fragments during 
range clearance activities at active or 
inactive ranges. However, ‘‘use for in-
tended purpose’’ does not include the 
on-range disposal or burial of 
unexploded ordnance and contaminants 
when the burial is not a result of prod-
uct use. 

(2) An unused munition, or compo-
nent thereof, is being repaired, reused, 
recycled, reclaimed, disassembled, 
reconfigured, or otherwise subjected to 
materials recovery activities, unless 
such activities involve use constituting 
disposal as defined in 40 CFR 261.2(c)(1), 
or burning for energy recovery as de-
fined in 40 CFR 261.2(c)(2). 

(b) An unused military munition is a 
solid waste when any of the following 
occurs: 

(1) The munition is abandoned by 
being disposed of, burned, detonated 
(except during intended use as specified 
in paragraph (a) of this section), incin-
erated, or treated prior to disposal; or 

(2) The munition is removed from 
storage in a military magazine or other 
storage area for the purpose of being 
disposed of, burned, or incinerated, or 
treated prior to disposal, or 

(3) The munition is deteriorated or 
damaged (e.g., the integrity of the mu-
nition is compromised by cracks, 
leaks, or other damage) to the point 
that it cannot be put into serviceable 
condition, and cannot reasonably be re-
cycled or used for other purposes; or 

(4) The munition has been declared a 
solid waste by an authorized military 
official. 

(c) A used or fired military munition 
is a solid waste: 

(1) When transported off range or 
from the site of use, where the site of 
use is not a range, for the purposes of 
storage, reclamation, treatment, dis-

posal, or treatment prior to disposal; 
or 

(2) If recovered, collected, and then 
disposed of by burial, or landfilling ei-
ther on or off a range. 

(d) For purposes of RCRA section 
1004(27), a used or fired military muni-
tion is a solid waste, and, therefore, is 
potentially subject to RCRA corrective 
action authorities under sections 
3004(u) and (v), and 3008(h), or immi-
nent and substantial endangerment au-
thorities under section 7003, if the mu-
nition lands off-range and is not 
promptly rendered safe and/or re-
trieved. Any imminent and substantial 
threats associated with any remaining 
material must be addressed. If reme-
dial action is infeasible, the operator of 
the range must maintain a record of 
the event for as long as any threat re-
mains. The record must include the 
type of munition and its location (to 
the extent the location is known). 

§ 266.203 Standards applicable to the 
transportation of solid waste mili-
tary munitions. 

(a) Criteria for hazardous waste regula-
tion of waste non-chemical military muni-
tions in transportation. (1) Waste mili-
tary munitions that are being trans-
ported and that exhibit a hazardous 
waste characteristic or are listed as 
hazardous waste under 40 CFR part 261, 
are listed or identified as a hazardous 
waste (and thus are subject to regula-
tion under 40 CFR parts 260 through 
270), unless all the following conditions 
are met: 

(i) The waste military munitions are 
not chemical agents or chemical muni-
tions; 

(ii) The waste military munitions 
must be transported in accordance 
with the Department of Defense ship-
ping controls applicable to the trans-
port of military munitions; 

(iii) The waste military munitions 
must be transported from a military 
owned or operated installation to a 
military owned or operated treatment, 
storage, or disposal facility; and 

(iv) The transporter of the waste 
must provide oral notice to the Direc-
tor within 24 hours from the time the 
transporter becomes aware of any loss 
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or theft of the waste military muni-
tions, or any failure to meet a condi-
tion of paragraph (a)(1) of this section 
that may endanger health or the envi-
ronment. In addition, a written sub-
mission describing the circumstances 
shall be provided within 5 days from 
the time the transporter becomes 
aware of any loss or theft of the waste 
military munitions or any failure to 
meet a condition of paragraph (a)(1) of 
this section. 

(2) If any waste military munitions 
shipped under paragraph (a)(1) of this 
section are not received by the receiv-
ing facility within 45 days of the day 
the waste was shipped, the owner or op-
erator of the receiving facility must re-
port this non-receipt to the Director 
within 5 days. 

(3) The exemption in paragraph (a)(1) 
of this section from regulation as haz-
ardous waste shall apply only to the 
transportation of non-chemical waste 
military munitions. It does not affect 
the regulatory status of waste military 
munitions as hazardous wastes with re-
gard to storage, treatment or disposal. 

(4) The conditional exemption in 
paragraph (a)(1) of this section applies 
only so long as all of the conditions in 
paragraph (a)(1) of this section are met. 

(b) Reinstatement of exemption. If any 
waste military munition loses its ex-
emption under paragraph (a)(1) of this 
section, an application may be filed 
with the Director for reinstatement of 
the exemption from hazardous waste 
transportation regulation with respect 
to such munition as soon as the muni-
tion is returned to compliance with the 
conditions of paragraph (a)(1) of this 
section. If the Director finds that rein-
statement of the exemption is appro-
priate based on factors such as the 
transporter’s provision of a satisfac-
tory explanation of the circumstances 
of the violation, or a demonstration 
that the violations are not likely to 
recur, the Director may reinstate the 
exemption under paragraph (a)(1) of 
this section. If the Director does not 
take action on the reinstatement appli-
cation within 60 days after receipt of 
the application, then reinstatement 
shall be deemed granted, retroactive to 
the date of the application. However, 
the Director may terminate a condi-
tional exemption reinstated by default 

in the preceding sentence if the Direc-
tor finds that reinstatement is inappro-
priate based on factors such as the 
transporter’s failure to provide a satis-
factory explanation of the cir-
cumstances of the violation, or failure 
to demonstrate that the violations are 
not likely to recur. In reinstating the 
exemption under paragraph (a)(1) of 
this section, the Director may specify 
additional conditions as are necessary 
to ensure and document proper trans-
portation to protect human health and 
the environment. 

(c) Amendments to DOD shipping con-
trols. The Department of Defense ship-
ping controls applicable to the trans-
port of military munitions referenced 
in paragraph (a)(1)(ii) of this section 
are Government Bill of Lading (GBL) 
(GSA Standard Form 1109), requisition 
tracking form DD Form 1348, the Sig-
nature and Talley Record (DD Form 
1907), Special Instructions for Motor 
Vehicle Drivers (DD Form 836), and the 
Motor Vehicle Inspection Report (DD 
Form 626) in effect on November 8, 1995, 
except as provided in the following sen-
tence. Any amendments to the Depart-
ment of Defense shipping controls shall 
become effective for purposes of para-
graph (a)(1) of this section on the date 
the Department of Defense publishes 
notice in the FEDERAL REGISTER that 
the shipping controls referenced in 
paragraph (a)(1)(ii) of this section have 
been amended. 

§ 266.204 Standards applicable to 
emergency responses. 

Explosives and munitions emer-
gencies involving military munitions 
or explosives are subject to 40 CFR 
262.10(i), 263.10(e), 264.1(g)(8), 
265.1(c)(11), and 270.1(c)(3), or alter-
natively to 40 CFR 270.61. 

§ 266.205 Standards applicable to the 
storage of solid waste military mu-
nitions. 

(a) Criteria for hazardous waste regula-
tion of waste non-chemical military muni-
tions in storage. (1) Waste military mu-
nitions in storage that exhibit a haz-
ardous waste characteristic or are list-
ed as hazardous waste under 40 CFR 
Part 261, are listed or identified as a 
hazardous waste (and thus are subject 
to regulation under 40 CFR Parts 260 

VerDate Aug<04>2004 10:43 Aug 05, 2005 Jkt 205166 PO 00000 Frm 00062 Fmt 8010 Sfmt 8010 Y:\SGML\205166.XXX 205166


