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state’s fund or other assurance in lieu
of financial mechanisms specified in
this subpart. Within 60 days after the
Regional Administrator notifies a state
that a state fund or other state assur-
ance is acceptable, the state must pro-
vide to each owner or operator for
which it is assuming financial responsi-
bility a letter or certificate describing
the nature of the state’s assumption of
responsibility. The letter or certificate
from the state must include, or have
attached to it, the following informa-
tion: the facility’s name and address
and the amount of funds for corrective
action and/or for compensating third
parties that is assured by the state.
The owner or operator must maintain
this letter or certificate on file as proof
of financial responsibility in accord-
ance with §280.107(b)(5).

§280.102 Trust fund.

(a) An owner or operator may satisfy
the requirements of §280.93 by estab-
lishing a trust fund that conforms to
the requirements of this section. The
trustee must be an entity that has the
authority to act as a trustee and whose
trust operations are regulated and ex-
amined by a federal agency or an agen-
cy of the state in which the fund is es-
tablished.

(b) The wording of the trust agree-
ment must be identical to the wording
specified in §280.103(b)(1), and must be
accompanied by a formal certification
of acknowledgement as specified in
§280.103(b)(2).

(c) The trust fund, when established,
must be funded for the full required
amount of coverage, or funded for part
of the required amount of coverage and
used in combination with other mecha-
nism(s) that provide the remaining re-
quired coverage.

(d) If the value of the trust fund is
greater than the required amount of
coverage, the owner or operator may
submit a written request to the Direc-
tor of the implementing agency for re-
lease of the excess.

(e) If other financial assurance as
specified in this subpart is substituted
for all or part of the trust fund, the
owner or operator may submit a writ-
ten request to the Director of the im-
plementing agency for release of the
excess.

40 CFR Ch. | (7-1-05 Edition)

(f) Within 60 days after receiving a
request from the owner or operator for
release of funds as specified in para-
graph (d) or (e) of this section, the Di-
rector of the implementing agency will
instruct the trustee to release to the
owner or operator such funds as the Di-
rector specifies in writing.

§280.103 Standby trust fund.

(a) An owner or operator using any
one of the mechanisms authorized by
§§280.96, 280.98, or 280.99 must establish
a standby trust fund when the mecha-
nism is acquired. The trustee of the
standby trust fund must be an entity
that has the authority to act as a
trustee and whose trust operations are
regulated and examined by a Federal
agency or an agency of the state in
which the fund is established.

(b)(1) The standby trust agreement,
or trust agreement, must be worded as
follows, except that instructions in
brackets are to be replaced with the
relevant information and the brackets
deleted:

TRUST AGREEMENT

Trust agreement, the ‘‘Agreement,” en-
tered into as of [date] by and between [name
of the owner or operator], a [name of state]
[insert ‘“‘corporation,” ‘“‘partnership,” ‘“‘asso-
ciation,” or ‘“‘proprietorship’’], the “Grant-
or,” and [name of corporate trustee], [insert
“Incorporated in the state of ”oor “‘a
national bank’’], the “Trustee.”

Whereas, the United States Environmental
Protection Agency, “EPA,” an agency of the
United States Government, has established
certain regulations applicable to the Grant-
or, requiring that an owner or operator of an
underground storage tank shall provide as-
surance that funds will be available when
needed for corrective action and third-party
compensation for bodily injury and property
damage caused by sudden and nonsudden ac-
cidental releases arising from the operation
of the underground storage tank. The at-
tached Schedule A lists the number of tanks
at each facility and the name(s) and ad-
dress(es) of the facility(ies) where the tanks
are located that are covered by the stand-
point trust agreement.

[Whereas, the Grantor has elected to estab-
lish [insert either ‘‘a guarantee,” ‘‘surety
bond,”” or ““letter of credit’’] to provide all or
part of such financial assurance for the un-
derground storage tanks identified herein
and is required to establish a standby trust
fund able to accept payments from the in-
strument (This paragraph is only applicable
to the standby trust agreement.)];
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Whereas, the Grantor, acting through its
duly authorized officers, has selected the
Trustee to be the trustee under this agree-
ment, and the Trustee is willing to act as
trustee;

Now, therefore, the Grantor and the Trust-
ee agree as follows:

Section 1. Definitions

As used in this Agreement:

(&) The term “Grantor’” means the owner
or operator who enters into this Agreement
and any successors or assigns of the Grantor.

(b) The term ““Trustee” means the Trustee
who enters into this Agreement and any suc-
cessor Trustee.

Section 2. Identification of the Financial
Assurance Mechanism

This Agreement pertains to the [identify
the financial assurance mechanism, either a
guarantee, surety bond, or letter of credit,
from which the standby trust fund is estab-
lished to receive payments (This paragraph
is only applicable to the standby trust agree-
ment.)].

Section 3. Establishment of Fund

The Grantor and the Trustee hereby estab-
lish a trust fund, the ‘“Fund,” for the benefit
of [implementing agency]. The Grantor and
the Trustee intend that no third party have
access to the Fund except as herein provided.
[The Fund is established initially as a stand-
by to receive payments and shall not consist
of any property.] Payments made by the pro-
vider of financial assurance pursuant to [the
Director of the implementing agency’s] in-
struction are transferred to the Trustee and
are referred to as the Fund, together with all
earnings and profits thereon, less any pay-
ments or distributions made by the Trustee
pursuant to this Agreement. The Fund shall
be held by the Trustee, IN TRUST, as herein-
after provided. The Trustee shall not be re-
sponsible nor shall it undertake any respon-
sibility for the amount or adequacy of, nor
any duty to collect from the Grantor as pro-
vider of financial assurance, any payments
necessary to discharge any liability of the
Grantor established by [the state imple-
menting agency]

Section 4. Payment for [*‘Corrective Action”
and/or Third-Party Liability Claims’’]

The Trustee shall make payments from the
Fund as [the Director of the implementing
agency] shall direct, in writing, to provide
for the payment of the costs of [insert:
“‘taking corrective action” and/or compen-
sating third parties for bodily injury and
property damage caused by’ either ‘‘sudden
accidental releases” or ‘‘nonsudden acci-
dental releases” or ‘‘accidental releases’]
arising from operating the tanks covered by
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the financial assurance mechanism identi-
fied in this Agreement.

The Fund may not be drawn upon to cover
any of the following:

(a) Any obligation of [insert owner or oper-
ator] under a workers’ compensation, dis-
ability benefits, or unemployment com-
pensation law or other similar law;

(b) Bodily injury to an employee of [insert
owner or operator] arising from, and in the
course of employment by [insert owner or
operator];

(c) Bodily injury or property damage aris-
ing from the ownership, maintenance, use, or
entrustment to others of any aircraft, motor
vehicle, or watercraft;

(d) Property damage to any property
owned, rented, loaned to, in the care, cus-
tody, or control of, or occupied by [insert
owner or operator] that is not the direct re-
sult of a release from a petroleum under-
ground storage tank;

(e) Bodily injury or property damage for
which [insert owner or operator] is obligated
to pay damages by reason of the assumption
of liability in a contract or agreement other
than a contract or agreement entered into to
meet the requirements of 40 CFR 280.93.

The Trustee shall reimburse the Grantor,
or other persons as specified by [the Direc-
tor], from the Fund for corrective action ex-
penditures and/or third-party liability
claims in such amounts as [the Director]
shall direct in writing. In addition, the
Trustee shall refund to the Grantor such
amounts as [the Director] specifies in writ-
ing. Upon refund, such funds shall no longer
constitute part of the Fund as defined here-
in.

Section 5. Payments Comprising the Fund

Payments made to the Trustee for the
Fund shall consist of cash and securities ac-
ceptable to the Trustee.

Section 6. Trustee Management

The Trustee shall invest and reinvest the
principal and income of the Fund and keep
the Fund invested as a single fund, without
distinction between principal and income, in
accordance with general investment policies
and guidelines which the Grantor may com-
municate in writing to the Trustee from
time to time, subject, however, to the provi-
sions of this Section. In investing, rein-
vesting, exchanging, selling, and managing
the Fund, the Trustee shall discharge his du-
ties with respect to the trust fund solely in
the interest of the beneficiaries and with the
care, skill, prudence, and diligence under the
circumstances then prevailing which persons
of prudence, acting in a like capacity and fa-
miliar with such matters, would use in the
conduct of an enterprise of a like character
and with like aims; except that:
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(i) Securities or other obligations of the
Grantor, or any other owner or operator of
the tanks, or any of their affiliates as de-
fined in the Investment Company Act of 1940,
as amended, 15 U.S.C. 80a-2(a), shall not be
acquired or held, unless they are securities
or other obligations of the federal or a state
government;

(ii) The Trustee is authorized to invest the
Fund in time or demand deposits of the
Trustee, to the extent insured by an agency
of the federal or state government; and

(iii) The Trustee is authorized to hold cash
awaiting investment or distribution
uninvested for a reasonable time and with-
out liability for the payment of interest
thereon.

Section 7. Commingling and Investment

The Trustee is expressly authorized in its
discretion:

(a) To transfer from time to time any or
all of the assets of the Fund to any common,
commingled, or collective trust fund created
by the Trustee in which the Fund is eligible
to participate, subject to all of the provi-
sions thereof, to be commingled with the as-
sets of other trusts participating therein;
and

(b) To purchase shares in any investment
company registered under the Investment
Company Act of 1940, 15 U.S.C. 80a-1 et seq.,
including one which may be created, man-
aged, underwritten, or to which investment
advice is rendered or the shares of which are
sold by the Trustee. The Trustee may vote
such shares in its discretion.

Section 8. Express Powers of Trustee

Without in any way limiting the powers
and discretions conferred upon the Trustee
by the other provisions of this Agreement or
by law, the Trustee is expressly authorized
and empowered:

(a) To sell, exchange, convey, transfer, or
otherwise dispose of any property held by it,
by public or private sale. No person dealing
with the Trustee shall be bound to see to the
application of the purchase money or to in-
quire into the validity or expediency of any
such sale or other disposition;

(b) To make, execute, acknowledge, and de-
liver any and all documents of transfer and
conveyance and any and all other instru-
ments that may be necessary or appropriate
to carry out the powers herein granted;

(c) To register any securities held in the
Fund in its own name or in the name of a
nominee and to hold any security in bearer
form or in book entry, or to combine certifi-
cates representing such securities with cer-
tificates of the same issue held by the Trust-
ee in other fiduciary capacities, or to deposit
or arrange for the deposit of such securities
in a qualified central depository even
though, when so deposited, such securities
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may be merged and held in bulk in the name
of the nominee of such depository with other
securities deposited therein by another per-
son, or to deposit or arrange for the deposit
of any securities issued by the United States
Government, or any agency or instrumen-
tality thereof, with a Federal Reserve bank,
but the books and records of the Trustee
shall at all times show that all such securi-
ties are part of the Fund;

(d) To deposit any cash in the Fund in in-
terest-bearing accounts maintained or sav-
ings certificates issued by the Trustee, in its
separate corporate capacity, or in any other
banking institution affiliated with the
Trustee, to the extent insured by an agency
of the federal or state government; and

(e) To compromise or otherwise adjust all
claims in favor of or against the Fund.

Section 9. Taxes and Expenses

All taxes of any kind that may be assessed
or levied against or in respect of the Fund
and all brokerage commissions incurred by
the Fund shall be paid from the Fund. All
other expenses incurred by the Trustee in
connection with the administration of this
Trust, including fees for legal services ren-
dered to the Trustee, the compensation of
the Trustee to the extent not paid directly
by the Grantor, and all other proper charges
and disbursements of the Trustee shall be
paid from the Fund.

Section 10. Advice of Counsel

The Trustee may from time to time con-
sult with counsel, who may be counsel to the
Grantor, with respect to any questions aris-
ing as to the construction of this Agreement
or any action to be taken hereunder. The
Trustee shall be fully protected, to the ex-
tent permitted by law, in acting upon the ad-
vice of counsel.

Section 11. Trustee Compensation

The Trustee shall be entitled to reasonable
compensation for its services as agreed upon
in writing from time to time with the Grant-
or.

Section 12. Successor Trustee

The Trustee may resign or the Grantor
may replace the Trustee, but such resigna-
tion or replacement shall not be effective
until the Grantor has appointed a successor
trustee and this successor accepts the ap-
pointment. The successor trustee shall have
the same powers and duties as those con-
ferred upon the Trustee hereunder. Upon the
successor trustee’s acceptance of the ap-
pointment, the Trustee shall assign, trans-
fer, and pay over to the successor trustee the
funds and properties then constituting the
Fund. If for any reason the Grantor cannot
or does not act in the event of the resigna-
tion of the Trustee, the Trustee may apply
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to a court of competent jurisdiction for the
appointment of a successor trustee or for in-
structions. The successor trustee shall speci-
fy the date on which it assumes administra-
tion of the trust in writing sent to the
Grantor and the present Trustee by certified
mail 10 days before such change becomes ef-
fective. Any expenses incurred by the Trust-
ee as a result of any of the acts con-
templated by this Section shall be paid as
provided in Section 9.

Section 13. Instructions to the Trustee

All orders, requests, and instructions by
the Grantor to the Trustee shall be in writ-
ing, signed by such persons as are designated
in the attached Schedule B or such other
designees as the Grantor may designate by
amendment to Schedule B. The Trustee shall
be fully protected in acting without inquiry
in accordance with the Grantor’s orders, re-
quests, and instructions. All orders, re-
quests, and instructions by [the Director of
the implementing agency] to the Trustee
shall be in writing, signed by [the Director],
and the Trustee shall act and shall be fully
protected in acting in accordance with such
orders, requests, and instructions. The
Trustee shall have the right to assume, in
the absence of written notice to the con-
trary, that no event constituting a change or
a termination of the authority of any person
to act on behalf of the Grantor or [the direc-
tor] hereunder has occurred. The Trustee
shall have no duty to act in the absence of
such orders, requests, and instructions from
the Grantor and/or [the Director], except as
provided for herein.

Section 14. Amendment of Agreement

This Agreement may be amended by an in-
strument in writing executed by the Grantor
and the Trustee, or by the Trustee and [the
Director of the implementing agency] if the
Grantor ceases to exist.

Section 15. Irrevocability and Termination

Subject to the right of the parties to
amend this Agreement as provided in Sec-
tion 14, this Trust shall be irrevocable and
shall continue until terminated at the writ-
ten direction of the Grantor and the Trustee,
or by the Trustee and [the Director of the
implementing agency], if the Grantor ceases
to exist. Upon termination of the Trust, all
remaining trust property, less final trust ad-
ministration expenses, shall be delivered to
the Grantor.

Section 16. Immunity and Indemnification

The Trustee shall not incur personal liabil-
ity of any nature in connection with any act
or omission, made in good faith, in the ad-
ministration of this Trust, or in carrying out
any directions by the Grantor or [the Direc-
tor of the implementing agency] issued in
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accordance with this Agreement. The Trust-
ee shall be indemnified and saved harmless
by the Grantor, from and against any per-
sonal liability to which the Trustee may be
subjected by reason of any act or conduct in
its official capacity, including all expenses
reasonably incurred in its defense in the
event the Grantor fails to provide such de-
fense.

Section 17. Choice of Law

This Agreement shall be administered,
construed, and enforced according to the
laws of the state of [insert name of state], or
the Comptroller of the Currency in the case
of National Association banks.

Section 18. Interpretation

As used in this Agreement, words in the
singular include the plural and words in the
plural include the singular. The descriptive
headings for each section of this Agreement
shall not affect the interpretation or the
legal efficacy of this Agreement.

In Witness whereof the parties have caused
this Agreement to be executed by their re-
spective officers duly authorized and their
corporate seals (if applicable) to be hereunto
affixed and attested as of the date first above
written. The parties below certify that the
wording of this Agreement is identical to the
wording specified in 40 CFR 280.103(b)(1) as
such regulations were constituted on the
date written above.

[Signature of Grantor]
[Name of the Grantor]
[Title]
Attest:

[Signature of Trustee]

[Name of the Trustee]

[Title]

[Seal]

[Signature of Witness]

[Name of the Witness]

[Title]

[Seal]

(2) The standby trust agreement, or
trust agreement must be accompanied
by a formal certification of acknowl-
edgement similar to the following.
State requirements may differ on the
proper content of this acknowledg-
ment.

State of
County of

On this [date], before me personally came
[owner or operator] to me known, who, being
by me duly sworn, did depose and say that
she/he resides at [address], that she/he is
[title] of [corporation], the corporation de-
scribed in and which executed the above in-
strument; that she/he knows the seal of said
corporation; that the seal affixed to such in-
strument is such corporate seal; that it was
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so affixed by order of the Board of Directors
of said corporation; and that she/he signed
her/his name thereto by like order.
[Signature of Notary Public]

[Name of Notary Public]

(c) The Director of the implementing
agency will instruct the trustee to re-
fund the balance of the standby trust
fund to the provider of financial assur-
ance if the Director determines that no
additional corrective action costs or
third-party liability claims will occur
as a result of a release covered by the
financial assurance mechanism for
which the standby trust fund was es-
tablished.

(d) An owner or operator may estab-
lish one trust fund as the depository
mechanism for all funds assured in
compliance with this rule.

[53 FR 43370, Oct. 26, 1988; 53 FR 51274, Dec.
21, 1988]

§280.104 Local government bond rat-
ing test.

(a) A general purpose local govern-
ment owner or operator and/or local
government serving as a guarantor
may satisfy the requirements of §280.93
by having a currently outstanding
issue or issues of general obligation
bonds of $1 million or more, excluding
refunded obligations, with a Moody’s
rating of Aaa, Aa, A, or Baa, or a
Standard & Poor’s rating of AAA, AA,
A, or BBB. Where a local government
has multiple outstanding issues, or
where a local government’s bonds are
rated by both Moody’s and Standard
and Poor’s, the lowest rating must be
used to determine eligibility. Bonds
that are backed by credit enhancement
other than municipal bond insurance
may not be considered in determining
the amount of applicable bonds out-
standing.

(b) A local government owner or op-
erator or local government serving as a
guarantor that is not a general-purpose
local government and does not have
the legal authority to issue general ob-
ligation bonds may satisfy the require-
ments of §280.93 by having a currently
outstanding issue or issues of revenue
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bonds of $1 million or more, excluding
refunded issues and by also having a
Moody’s rating of Aaa, A, A, or Baa, or
a Standard & Poor’s rating of AAA,
AA, A, or BBB as the lowest rating for
any rated revenue bond issued by the
local government. Where bonds are
rated by both Moody’s and Standard &
Poor’s, the lower rating for each bond
must be used to determine eligibility.
Bonds that are backed by credit en-
hancement may not be considered in
determining the amount of applicable
bonds outstanding.

(c) The local government owner or
operator and/or guarantor must main-
tain a copy of its bond rating published
within the last 12 months by Moody’s
or Standard & Poor’s.

(d) To demonstrate that it meets the
local government bond rating test, the
chief financial officer of a general pur-
pose local government owner or oper-
ator and/or guarantor must sign a let-
ter worded exactly as follows, except
that the instructions in brackets are to
be replaced by the relevant informa-
tion and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the chief financial officer of [insert:
name and address of local government owner
or operator, or guarantor]. This letter is in
support of the use of the bond rating test to
demonstrate financial responsibility for [in-
sert: ‘“‘taking corrective action” and/or
‘“‘compensating third parties for bodily in-
jury and property damage’] caused by [in-
sert: ‘‘sudden accidental releases’ and/or
““nonsudden accidental releases’’] in the
amount of at least [insert: dollar amount]
per occurrence and [insert: dollar amount]
annual aggregate arising from operating (an)
underground storage tank(s).

Underground storage tanks at the fol-
lowing facilities are assured by this bond
rating test: [List for each facility: the name
and address of the facility where tanks are
assured by the bond rating test].

The details of the issue date, maturity,
outstanding amount, bond rating, and bond
rating agency of all outstanding bond issues
that are being used by [name of local govern-
ment owner or operator, or guarantor] to
demonstrate financial responsibility are as
follows: [complete table]

Issue date Maturity date

Outstanding amount

Bond rating Rating agency

[Moody’s or Standard &
Poor’s]
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