Environmental Protection Agency

with USTs as well as petroleum mar-
keting facilities are considered to be
petroleum marketing firms.

Property damage shall have the mean-
ing given this term by applicable state
law. This term shall not include those
liabilities which, consistent with
standard insurance industry practices,
are excluded from coverage in liability
insurance policies for property damage.
However, such exclusions for property
damage shall not include corrective ac-
tion associated with releases from
tanks which are covered by the policy.

Provider of financial assurance means
an entity that provides financial assur-
ance to an owner or operator of an un-
derground storage tank through one of
the mechanisms listed in 8§280.95-
280.103, including a guarantor, insurer,
risk retention group, surety, issuer of a
letter of credit, issuer of a state-re-
quired mechanism, or a state.

Substantial business relationship means
the extent of a business relationship
necessary under applicable state law to
make a guarantee contract issued inci-
dent to that relationship valid and en-
forceable. A guarantee contract is
issued ‘‘incident to that relationship”
if it arises from and depends on exist-
ing economic transactions between the
guarantor and the owner or operator.

Substantial governmental relationship
means the extent of a governmental re-
lationship necessary under applicable
state law to make an added guarantee
contract issued incident to that rela-
tionship valid and enforceable. A guar-
antee contract is issued ‘“‘incident to
that relationship” if it arises from a
clear commonality of interest in the
event of an UST release such as coter-
minous boundaries, overlapping con-
stituencies, common ground-water ag-
uifer, or other relationship other than
monetary compensation that provides
a motivation for the guarantor to pro-
vide a guarantee.

Tangible net worth means the tangible
assets that remain after deducting li-
abilities; such assets do not include in-
tangibles such as goodwill and rights
to patents or royalties. For purposes of
this definition, ‘“‘assets’ means all ex-
isting and all probable future economic
benefits obtained or controlled by a
particular entity as a result of past
transactions.

§280.93

Termination under §280.97(b)(1) and
§280.97(b)(2) means only those changes
that could result in a gap in coverage
as where the insured has not obtained
substitute coverage or has obtained
substitute coverage with a different
retroactive date than the retroactive
date of the original policy.

[53 FR 43370, Oct. 26, 1988, as amended at 54
FR 47081, Nov. 9, 1989; 58 FR 9050, Feb. 18,
1993]

§280.93 Amount and scope of required
financial responsibility.

(a) Owners or operators of petroleum
underground storage tanks must dem-
onstrate financial responsibility for
taking corrective action and for com-
pensating third parties for bodily in-
jury and property damage caused by
accidental releases arising from the op-
eration of petroleum underground stor-
age tanks in at least the following per-
occurrence amounts:

(1) For owners or operators of petro-
leum underground storage tanks that
are located at petroleum marketing fa-
cilities, or that handle an average of
more than 10,000 gallons of petroleum
per month based on annual throughput
for the previous calendar year; $1 mil-
lion.

(2) For all other owners or operators
of petroleum underground storage
tanks; $500,000.

(b) Owners or operators of petroleum
underground storage tanks must dem-
onstrate financial responsibility for
taking corrective action and for com-
pensating third parties for bodily in-
jury and property damage caused by
accidental releases arising from the op-
eration of petroleum underground stor-
age tanks in at least the following an-
nual aggregate amounts:

(1) For owners or operators of 1 to 100
petroleum underground storage tanks,
$1 million; and

(2) For owners or operators of 101 or
more petroleum underground storage
tanks, $2 million.

(c) For the purposes of paragraphs (b)
and (f) of this section, only, ‘“‘a petro-
leum underground storage tank”
means a single containment unit and
does not mean combinations of single
containment units.
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(d) Except as provided in paragraph
(e) of this section, if the owner or oper-
ator uses separate mechanisms or sepa-
rate combinations of mechanisms to
demonstrate financial responsibility
for:

(1) Taking corrective action;

(2) Compensating third parties for
bodily injury and property damage
caused by sudden accidental releases;
or

(3) Compensating third parties for
bodily injury and property damage
caused by nonsudden accidental re-
leases, the amount of assurance pro-
vided by each mechanism or combina-
tion of mechanisms must be in the full
amount specified in paragraphs (a) and
(b) of this section.

(e) If an owner or operator uses sepa-
rate mechanisms or separate combina-
tions of mechanisms to demonstrate fi-
nancial responsibility for different pe-
troleum underground storage tanks,
the annual aggregate required shall be
based on the number of tanks covered
by each such separate mechanism or
combination of mechanisms.

(f) Owners or operators shall review
the amount of aggregate assurance pro-
vided whenever additional petroleum
underground storage tanks are ac-
quired or installed. If the number of pe-
troleum underground storage tanks for
which assurance must be provided ex-
ceeds 100, the owner or operator shall
demonstrate financial responsibility in
the amount of at least $2 million of an-
nual aggregate assurance by the anni-
versary of the date on which the mech-
anism demonstrating financial respon-
sibility became effective. If assurance
is being demonstrated by a combina-
tion of mechanisms, the owner or oper-
ator shall demonstrate financial re-
sponsibility in the amount of at least
$2 million of annual aggregate assur-
ance by the first-occurring effective
date anniversary of any one of the
mechanisms combined (other than a fi-
nancial test or guarantee) to provide
assurance.

(g) The amounts of assurance re-
quired under this section exclude legal
defense costs.

(h) The required per-occurrence and
annual aggregate coverage amounts do
not in any way limit the liability of
the owner or operator.

40 CFR Ch. | (7-1-05 Edition)
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§280.94 Allowable mechanisms
combinations of mechanisms.

(a) Subject to the Ilimitations of
paragraphs (b) and (c) of this section,

(1) An owner or operator, including a
local government owner or operator,
may use any one or combination of the
mechanisms listed in §§280.95 through
280.103 to demonstrate financial respon-
sibility under this subpart for one or
more underground storage tanks, and

(2) A local government owner or oper-
ator may use any one or combination
of the mechanisms listed in 8§280.104
through 280.107 to demonstrate finan-
cial responsibility under this subpart
for one or more underground storage
tanks.

(b) An owner or operator may use a
guarantee under §280.96 or surety bond
under §280.98 to establish financial re-
sponsibility only if the Attorney(s)
General of the state(s) in which the un-
derground storage tanks are located
has (have) submitted a written state-
ment to the implementing agency that
a guarantee or surety bond executed as
described in this section is a legally
valid and enforceable obligation in
that state.

(c) An owner or operator may use
self-insurance in combination with a
guarantee only if, for the purpose of
meeting the requirements of the finan-
cial test under this rule, the financial
statements of the owner or operator
are not consolidated with the financial
statements of the guarantor.

[53 FR 43370, Oct. 26, 1988, as amended at 58
FR 9051, Feb. 18, 1993]

§280.95
ance.

(@) An owner or operator, and/or
guarantor, may satisfy the require-
ments of §280.93 by passing a financial
test as specified in this section. To pass
the financial test of self-insurance, the
owner or operator, and/or guarantor
must meet the criteria of paragraph (b)
or (c) of this section based on year-end
financial statements for the Ilatest
completed fiscal year.

(b)(1) The owner or operator, and/or
guarantor, must have a tangible net
worth of at least ten times:

(i) The total of the applicable aggre-
gate amount required by §280.93, based
on the number of underground storage

Financial test of self-insur-
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