Environmental Protection Agency §280.96
Alternative ll—Continued
5. Total liabilities [if any of the amount reported on line 3 is
included in total liabilities, you may deduct that amount from
this line and add that amount to line 6] $
6. Tangible net worth [subtract line 5 from line 4] $
7. Total assets in the U.S. [required only if less than 90 percent of
assets are located in the U.S.] $
Yes No
8. Is line 6 at least $10 million? $
9. Is line 6 at least 6 times line 3? -
10. Are at least 90 percent of assets located in the U.S.? [If ““No,”
complete line 11.] -
11. Is line 7 at least 6 times line 3? -
[Fill in either lines 12-15 or lines 16-18:]
12. Current assets $
13. Current liabilities
14. Net working capital [subtract line 13 from line 12]
Yes No
15. Is line 14 at least 6 times line 3? -
16. Current bond rating of most recent bond issue -
17. Name of rating service o
18. Date of maturity of bond -
19. Have financial statements for the latest fiscal year been filed

with the SEC, the Energy Information Administration, or the

Rural Electrification Administration?

[If “No,” please attach a report from an
independent certified public accountant cer-
tifying that there are no material differences
between the data as reported in lines 4-18
above and the financial statements for the
latest fiscal year.]

[For both Alternative | and Alternative 11
complete the certification with this state-
ment.]

I hereby certify that the wording of this
letter is identical to the wording specified in
40 CFR part 280.95(d) as such regulations
were constituted on the date shown imme-
diately below.

[Signature]

[Name]

[Title]

[Date]

(e) If an owner or operator using the
test to provide financial assurance
finds that he or she no longer meets
the requirements of the financial test
based on the year-end financial state-
ments, the owner or operator must ob-
tain alternative coverage within 150
days of the end of the year for which fi-
nancial statements have been prepared.

(f) The Director of the implementing
agency may require reports of financial
condition at any time from the owner
or operator, and/or guarantor. If the
Director finds, on the basis of such re-
ports or other information, that the
owner or operator, and/or guarantor, no
longer meets the financial test require-
ments of §280.95(b) or (c) and (d), the
owner or operator must obtain alter-

nate coverage within 30 days after noti-
fication of such a finding.

(g) If the owner or operator fails to
obtain alternate assurance within 150
days of finding that he or she no longer
meets the requirements of the finan-
cial test based on the year-end finan-
cial statements, or within 30 days of
notification by the Director of the im-
plementing agency that he or she no
longer meets the requirements of the
financial test, the owner or operator
must notify the Director of such fail-
ure within 10 days.

§280.96 Guarantee.

(a) An owner or operator may satisfy
the requirements of §280.93 by obtain-
ing a guarantee that conforms to the
requirements of this section. The guar-
antor must be:

(1) A firm that (i) possesses a control-
ling interest in the owner or operator;
(ii) possesses a controlling interest in a
firm described under paragraph (a)(2)(i)
of this section; or, (iii) is controlled
through stock ownership by a common
parent firm that possesses a control-
ling interest in the owner or operator;
or,

(2) A firm engaged in a substantial
business relationship with the owner or
operator and issuing the guarantee as
an act incident to that business rela-
tionship.
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(b) Within 120 days of the close of
each financial reporting year the guar-
antor must demonstrate that it meets
the financial test criteria of §280.95
based on year-end financial statements
for the latest completed financial re-
porting year by completing the letter
from the chief financial officer de-
scribed in §280.95(d) and must deliver
the letter to the owner or operator. If
the guarantor fails to meet the require-
ments of the financial test at the end
of any financial reporting year, within
120 days of the end of that financial re-
porting year the guarantor shall send
by certified mail, before cancellation
or nonrenewal of the guarantee, notice
to the owner or operator. If the Direc-
tor of the implementing agency noti-
fies the guarantor that he no longer
meets the requirements of the finan-
cial test of §280.95 (b) or (c) and (d), the
guarantor must notify the owner or op-
erator within 10 days of receiving such
notification from the Director. In both
cases, the guarantee will terminate no
less than 120 days after the date the
owner or operator receives the notifica-
tion, as evidenced by the return re-
ceipt. The owner or operator must ob-
tain alternative coverage as specified
in §280.110(c).

(c) The guarantee must be worded as
follows, except that instructions in
brackets are to be replaced with the
relevant information and the brackets
deleted:

GUARANTEE

Guarantee made this [date] by [name of
guaranteeing entity], a business entity orga-
nized under the laws of the state of [name of
state], herein referred to as guarantor, to
[the state implementing agency] and to any
and all third parties, and obligees, on behalf
of [owner or operator] of [business address].

Recitals.

(1) Guarantor meets or exceeds the finan-
cial test criteria of 40 CFR 280.95 (b) or (c)
and (d) and agrees to comply with the re-
quirements for guarantors as specified in 40
CFR 280.96(b).

(2) [Owner or operator] owns or operates
the following underground storage tank(s)
covered by this guarantee: [List the number
of tanks at each facility and the name(s) and
address(es) of the facility(ies) where the
tanks are located. If more than one instru-
ment is used to assure different tanks at any
one facility, for each tank covered by this in-
strument, list the tank identification num-
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ber provided in the notification submitted
pursuant to 40 CFR 280.22 or the cor-
responding state requirement, and the name
and address of the facility.] This guarantee
satisfies 40 CFR part 280, subpart H require-
ments for assuring funding for [insert: “‘tak-
ing corrective action’ and/or ‘‘compensating
third parties for bodily injury and property
damage caused by’ either ‘‘sudden acci-
dental releases” or ‘‘nonsudden accidental
releases” or ‘“‘accidental releases’; if cov-
erage is different for different tanks or loca-
tions, indicate the type of coverage applica-
ble to each tank or location] arising from op-
erating the above-identified underground
storage tank(s) in the amount of [insert dol-
lar amount] per occurrence and [insert dollar
amount] annual aggregate.

(3) [Insert appropriate phrase: ““On behalf
of our subsidiary’’ (if guarantor is corporate
parent of the owner or operator); ““On behalf
of our affiliate’” (if guarantor is a related
firm of the owner or operator); or “Incident
to our business relationship with’ (if guar-
antor is providing the guarantee as an inci-
dent to a substantial business relationship
with owner or operator)] [owner or operator],
guarantor guarantees to [implementing
agency] and to any and all third parties that:

In the event that [owner or operator] fails
to provide alternative coverage within 60
days after receipt of a notice of cancellation
of this guarantee and the [Director of the
implementing agency] has determined or
suspects that a release has occurred at an
underground storage tank covered by this
guarantee, the guarantor, upon instructions
from the [Director], shall fund a standby
trust fund in accordance with the provisions
of 40 CFR 280.108, in an amount not to exceed
the coverage limits specified above.

In the event that the [Director] determines
that [owner or operator] has failed to per-
form corrective action for releases arising
out of the operation of the above-identified
tank(s) in accordance with 40 CFR part 280,
subpart F, the guarantor upon written in-
structions from the [Director] shall fund a
standby trust in accordance with the provi-
sions of 40 CFR 280.108, in an amount not to
exceed the coverage limits specified above.

If [owner or operator] fails to satisfy a
judgment or award based on a determination
of liability for bodily injury or property
damage to third parties caused by [*‘sudden”
and/or ‘‘nonsudden’] accidential releases
arising from the operation of the above-iden-
tified tank(s), or fails to pay an amount
agreed to in settlement of a claim arising
from or alleged to arise from such injury or
damage, the guarantor, upon written in-
structions from the [Director], shall fund a
standby trust in accordance with the provi-
sions of 40 CFR 280.108 to satisfy such judg-
ment(s), award(s), or settlement agree-
ment(s) up to the limits of coverage specified
above.
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(4) Guarantor agrees that if, at the end of
any fiscal year before cancellation of this
guarantee, the guarantor fails to meet the fi-
nancial test criteria of 40 CFR 280.95 (b) or
(c) and (d), guarantor shall send within 120
days of such failure, by certified mail, notice
to [owner or operator]. The guarantee will
terminate 120 days from the date of receipt
of the notice by [owner or operator], as evi-
denced by the return receipt.

(5) Guarantor agrees to notify [owner or
operator] by certified mail of a voluntary or
involuntary proceeding under Title 11 (Bank-
ruptcy), U.S. Code naming guarantor as
debtor, within 10 days after commencement
of the proceeding.

(6) Guarantor agrees to remain bound
under this guarantee notwithstanding any
modification or alteration of any obligation
of [owner or operator] pursuant to 40 CFR
part 280.

(7) Guarantor agrees to remain bound
under this guarantee for so long as [owner or
operator] must comply with the applicable
financial responsibility requirements of 40
CFR part 280, subpart H for the above-identi-
fied tank(s), except that guarantor may can-
cel this guarantee by sending notice by cer-
tified mail to [owner or operator], such can-
cellation to become effective no earlier than
120 days after receipt of such notice by
[owner or operator], as evidenced by the re-
turn receipt.

(8) The guarantor’s obligation does not
apply to any of the following:

(a) Any obligation of [insert owner or oper-
ator] under a workers’ compensation, dis-
ability benefits, or unemployment com-
pensation law or other similar law;

(b) Bodily injury to an employee of [insert
owner or operator] arising from, and in the
course of, employment by [insert owner or
operator];

(c) Bodily injury or property damage aris-
ing from the ownership, maintenance, use, or
entrustment to others of any aircraft, motor
vehicle, or watercraft;

(d) Property damage to any property
owned, rented, loaded to, in the care, cus-
tody, or control of, or occupied by [insert
owner or operator] that is not the direct re-
sult of a release from a petroleum under-
ground storage tank;

(e) Bodily damage or property damage for
which [insert owner or operator] is obligated
to pay damages by reason of the assumption
of liability in a contract or agreement other
than a contract or agreement entered into to
meet the requirements of 40 CFR 280.93.

(9) Guarantor expressly waives notice of
acceptance of this guarantee by [the imple-
menting agency], by any or all third parties,
or by [owner or operator].

I hereby certify that the wording of this
guarantee is identical to the wording speci-
fied in 40 CFR 280.96(c) as such regulations

§280.97

were constituted on the effective date shown
immediately below.
Effective date:

[Name of guarantor]

[Authorized signature for guarantor]
[Name of person signing]

[Title of person signing]

Signature of witness or notary:

(d) An owner or operator who uses a
guarantee to satisfy the requirements
of §280.93 must establish a standby
trust fund when the guarantee is ob-
tained. Under the terms of the guar-
antee, all amounts paid by the guar-
antor under the guarantee will be de-
posited directly into the standby trust
fund in accordance with instructions
from the Director of the implementing
agency under §280.108. This standby
trust fund must meet the requirements
specified in §280.103.

§280.97 Insurance and risk retention
group coverage.

(a) An owner or operator may satisfy
the requirements of §290.93 by obtain-
ing liability insurance that conforms
to the requirements of this section
from a qualified insurer or risk reten-
tion group. Such insurance may be in
the form of a separate insurance policy
or an endorsement to an existing insur-
ance policy.

(b) Each insurance policy must be
amended by an endorsement worded as
specified in paragraph (b)(1) of this sec-
tion, or evidenced by a certificate of
insurance worded as specified in para-
graph (b)(2) of this section, except that
instructions in brackets must be re-
placed with the relevant information
and the brackets deleted:

(1) Endorsement
Name: [name of each covered location]

Address: [address of each covered location]

Policy Number:
Period of Coverage: [current policy period]

Name of [Insurer or Risk Retention Group]:

Address of
Group]:

[Insurer or Risk Retention

Name of Insured:
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