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(2) The permitting authority shall, 
within 90 days after receipt of such no-
tification, forward to EPA a proposed 
determination of termination, modi-
fication, or revocation and reissuance, 
as appropriate. The Administrator may 
extend this 90-day period for an addi-
tional 90 days if he finds that a new or 
revised permit application is necessary 
or that the permitting authority must 
require the permittee to submit addi-
tional information. 

(3) The Administrator will review the 
proposed determination from the per-
mitting authority within 90 days of re-
ceipt. 

(4) The permitting authority shall 
have 90 days from receipt of an EPA 
objection to resolve any objection that 
EPA makes and to terminate, modify, 
or revoke and reissue the permit in ac-
cordance with the Administrator’s ob-
jection. 

(5) If the permitting authority fails 
to submit a proposed determination 
pursuant to paragraph (g)(2) of this sec-
tion or fails to resolve any objection 
pursuant to paragraph (g)(4) of this sec-
tion, the Administrator will terminate, 
modify, or revoke and reissue the per-
mit after taking the following actions: 

(i) Providing at least 30 days’ notice 
to the permittee in writing of the rea-
sons for any such action. This notice 
may be given during the procedures in 
paragraphs (g) (1) through (4) of this 
section. 

(ii) Providing the permittee an op-
portunity for comment on the Admin-
istrator’s proposed action and an op-
portunity for a hearing. 

(h) Public participation. Except for 
modifications qualifying for minor per-
mit modification procedures, all per-
mit proceedings, including initial per-
mit issuance, significant modifica-
tions, and renewals, shall provide ade-
quate procedures for public notice in-
cluding offering an opportunity for 
public comment and a hearing on the 
draft permit. These procedures shall in-
clude the following: 

(1) Notice shall be given: by publica-
tion in a newspaper of general circula-
tion in the area where the source is lo-
cated or in a State publication de-
signed to give general public notice; to 
persons on a mailing list developed by 
the permitting authority, including 

those who request in writing to be on 
the list; and by other means if nec-
essary to assure adequate notice to the 
affected public; 

(2) The notice shall identify the af-
fected facility; the name and address of 
the permittee; the name and address of 
the permitting authority processing 
the permit; the activity or activities 
involved in the permit action; the 
emissions change involved in any per-
mit modification; the name, address, 
and telephone number of a person from 
whom interested persons may obtain 
additional information, including cop-
ies of the permit draft, the application, 
all relevant supporting materials, in-
cluding those set forth in 
§ 70.4(b)(3)(viii) of this part, and all 
other materials available to the per-
mitting authority that are relevant to 
the permit decision; a brief description 
of the comment procedures required by 
this part; and the time and place of any 
hearing that may be held, including a 
statement of procedures to request a 
hearing (unless a hearing has already 
been scheduled); 

(3) The permitting authority shall 
provide such notice and opportunity 
for participation by affected States as 
is provided for by § 70.8 of this part; 

(4) Timing. The permitting authority 
shall provide at least 30 days for public 
comment and shall give notice of any 
public hearing at least 30 days in ad-
vance of the hearing. 

(5) The permitting authority shall 
keep a record of the commenters and 
also of the issues raised during the pub-
lic participation process so that the 
Administrator may fulfill his obliga-
tion under section 505(b)(2) of the Act 
to determine whether a citizen petition 
may be granted, and such records shall 
be available to the public. 

§ 70.8 Permit review by EPA and af-
fected States. 

(a) Transmission of information to the 
Administrator. (1) The permit program 
shall require that the permitting au-
thority provide to the Administrator a 
copy of each permit application (in-
cluding any application for permit 
modification), each proposed permit, 
and each final part 70 permit. The ap-
plicant may be required by the permit-
ting authority to provide a copy of the 
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permit application (including the com-
pliance plan) directly to the Adminis-
trator. Upon agreement with the Ad-
ministrator, the permitting authority 
may submit to the Administrator a 
permit application summary form and 
any relevant portion of the permit ap-
plication and compliance plan, in place 
of the complete permit application and 
compliance plan. To the extent prac-
ticable, the preceding information 
shall be provided in computer-readable 
format compatible with EPA’s national 
database management system. 

(2) The Administrator may waive the 
requirements of paragraphs (a)(1) and 
(b)(1) of this section for any category of 
sources (including any class, type, or 
size within such category) other than 
major sources according to the fol-
lowing: 

(i) By regulation for a category of 
sources nationwide, or 

(ii) At the time of approval of a State 
program for a category of sources cov-
ered by an individual permitting pro-
gram. 

(3) Each State permitting authority 
shall keep for 5 years such records and 
submit to the Administrator such in-
formation as the Administrator may 
reasonably require to ascertain wheth-
er the State program complies with the 
requirements of the Act or of this part. 

(b) Review by affected States. (1) The 
permit program shall provide that the 
permitting authority give notice of 
each draft permit to any affected State 
on or before the time that the permit-
ting authority provides this notice to 
the public under § 70.7(h) of this part, 
except to the extent § 70.7(e) (2) or (3) of 
this part requires the timing of the no-
tice to be different. 

(2) The permit program shall provide 
that the permitting authority, as part 
of the submittal of the proposed permit 
to the Administrator [or as soon as 
possible after the submittal for minor 
permit modification procedures al-
lowed under § 70.7(e) (2) or (3) of this 
part], shall notify the Administrator 
and any affected State in writing of 
any refusal by the permitting author-
ity to accept all recommendations for 
the proposed permit that the affected 
State submitted during the public or 
affected State review period. The no-
tice shall include the permitting 

authority’s reasons for not accepting 
any such recommendation. The permit-
ting authority is not required to accept 
recommendations that are not based on 
applicable requirements or the require-
ments of this part. 

(c) EPA objection. (1) The Adminis-
trator will object to the issuance of 
any proposed permit determined by the 
Administrator not to be in compliance 
with applicable requirements or re-
quirements under this part. No permit 
for which an application must be trans-
mitted to the Administrator under 
paragraph (a) of this section shall be 
issued if the Administrator objects to 
its issuance in writing within 45 days 
of receipt of the proposed permit and 
all necessary supporting information. 

(2) Any EPA objection under para-
graph (c)(1) of this section shall include 
a statement of the Administrator’s rea-
sons for objection and a description of 
the terms and conditions that the per-
mit must include to respond to the ob-
jections. The Administrator will pro-
vide the permit applicant a copy of the 
objection. 

(3) Failure of the permitting author-
ity to do any of the following also shall 
constitute grounds for an objection: 

(i) Comply with paragraphs (a) or (b) 
of this section; 

(ii) Submit any information nec-
essary to review adequately the pro-
posed permit; or 

(iii) Process the permit under the 
procedures approved to meet § 70.7(h) of 
this part except for minor permit modi-
fications. 

(4) If the permitting authority fails, 
within 90 days after the date of an ob-
jection under paragraph (c)(1) of this 
section, to revise and submit a pro-
posed permit in response to the objec-
tion, the Administrator will issue or 
deny the permit in accordance with the 
requirements of the Federal program 
promulgated under title V of this Act. 

(d) Public petitions to the Adminis-
trator. The program shall provide that, 
if the Administrator does not object in 
writing under paragraph (c) of this sec-
tion, any person may petition the Ad-
ministrator within 60 days after the ex-
piration of the Administrator’s 45-day 
review period to make such objection. 
Any such petition shall be based only 
on objections to the permit that were 

VerDate Aug<04>2004 10:08 Jul 29, 2005 Jkt 205155 PO 00000 Frm 00245 Fmt 8010 Sfmt 8010 Y:\SGML\205155.XXX 205155



236 

40 CFR Ch. I (7–1–05 Edition) § 70.9 

raised with reasonable specificity dur-
ing the public comment period pro-
vided for in § 70.7(h) of this part, unless 
the petitioner demonstrates that it was 
impracticable to raise such objections 
within such period, or unless the 
grounds for such objection arose after 
such period. If the Administrator ob-
jects to the permit as a result of a peti-
tion filed under this paragraph, the 
permitting authority shall not issue 
the permit until EPA’s objection has 
been resolved, except that a petition 
for review does not stay the effective-
ness of a permit or its requirements if 
the permit was issued after the end of 
the 45-day review period and prior to 
an EPA objection. If the permitting au-
thority has issued a permit prior to re-
ceipt of an EPA objection under this 
paragraph, the Administrator will 
modify, terminate, or revoke such per-
mit, and shall do so consistent with the 
procedures in § 70.7(g) (4) or (5) (i) and 
(ii) of this part except in unusual cir-
cumstances, and the permitting au-
thority may thereafter issue only a re-
vised permit that satisfies EPA’s objec-
tion. In any case, the source will not be 
in violation of the requirement to have 
submitted a timely and complete appli-
cation. 

(e) Prohibition on default issuance. 
Consistent with § 70.4(b)(3)(ix) of this 
part, for the purposes of Federal law 
and title V of the Act, no State pro-
gram may provide that a part 70 permit 
(including a permit renewal or modi-
fication) will issue until affected 
States and EPA have had an oppor-
tunity to review the proposed permit 
as required under this section. When 
the program is submitted for EPA re-
view, the State Attorney General or 
independent legal counsel shall certify 
that no applicable provision of State 
law requires that a part 70 permit or 
renewal be issued after a certain time 
if the permitting authority has failed 
to take action on the application (or 
includes any other similar provision 
providing for default issuance of a per-
mit), unless EPA has waived such re-
view for EPA and affected States. 

§ 70.9 Fee determination and certifi-
cation. 

(a) Fee Requirement. The State pro-
gram shall require that the owners or 

operators of part 70 sources pay annual 
fees, or the equivalent over some other 
period, that are sufficient to cover the 
permit program costs and shall ensure 
that any fee required by this section 
will be used solely for permit program 
costs. 

(b) Fee schedule adequacy. (1) The 
State program shall establish a fee 
schedule that results in the collection 
and retention of revenues sufficient to 
cover the permit program costs. These 
costs include, but are not limited to, 
the costs of the following activities as 
they relate to the operating permit 
program for stationary sources: 

(i) Preparing generally applicable 
regulations or guidance regarding the 
permit program or its implementation 
or enforcement; 

(ii) Reviewing and acting on any ap-
plication for a permit, permit revision, 
or permit renewal, including the devel-
opment of an applicable requirement as 
part of the processing of a permit, or 
permit revision or renewal; 

(iii) General administrative costs of 
running the permit program, including 
the supporting and tracking of permit 
applications, compliance certification, 
and related data entry; 

(iv) Implementing and enforcing the 
terms of any part 70 permit (not in-
cluding any court costs or other costs 
associated with an enforcement ac-
tion), including adequate resources to 
determine which sources are subject to 
the program; 

(v) Emissions and ambient moni-
toring; 

(vi) Modeling, analyses, or dem-
onstrations; 

(vii) Preparing inventories and track-
ing emissions; and 

(viii) Providing direct and indirect 
support to sources under the Small 
Business Stationary Source Technical 
and Environmental Compliance Assist-
ance Program contained in section 507 
of the Act in determining and meeting 
their obligations under this part. 

(2)(i) The Administrator will presume 
that the fee schedule meets the re-
quirements of paragraph (b)(1) of this 
section if it would result in the collec-
tion and retention of an amount not 
less than $25 per year [as adjusted pur-
suant to the criteria set forth in para-
graph (b)(2)(iv) of this section] times 
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