§60-20.2

sex. Experience has indicated that spe-
cial problems related to the implemen-
tation of the Executive order require a
definitive treatment beyond the terms
of the order itself. These interpreta-
tions are to be read in connection with
existing regulations, set forth in Part
60-1 of this chapter.

§60-20.2 Recruitment and advertise-
ment.

(a) Employers engaged in recruiting
activity must recruit employees of
both sexes for all jobs unless sex is a
bona fide occupation qualification.

(b) Advertisement in newspapers and
other media for employment must not
express a sex preference unless sex is a
bona fide occupational qualification for
the job. The placement of an advertise-
ment in columns headed ‘‘Male” or
“Female’”” will be considered an expres-
sion of a preference, limitation, speci-
fication, or discrimination based on
sex.

§60-20.3 Job policies and practices.

(a) Written personnel policies relat-
ing to this subject area must expressly
indicate that there shall be no dis-
crimination against employees on ac-
count of sex. If the employer deals with
a bargaining representative for his em-
ployees and there is a written agree-
ment on conditions of employment,
such agreement shall not be incon-
sistent with these guidelines.

(b) Employees of both sexes shall
have an equal opportunity to any
available job that he or she is qualified
to perform, unless sex is a bona fide oc-
cupational qualification.

NOTE: In most Government contract work
there are only limited instances where valid
reasons can be expected to exist which would
justify the exclusion of all men or all women
from any given job.

(c) The employer must not make any
distinction based upon sex in employ-
ment opportunities, wages, hours, or
other conditions of employment. In the
area of employer contributions for in-
surance, pensions, welfare programs
and other similar ““‘fringe benefits’ the
employer will not be considered to
have violated these guidelines if his
contributions are the same for men and
women or if the resulting benefits are
equal.
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(d) Any distinction between married
and unmarried persons of one sex that
is not made between married and un-
married persons of the opposite sex will
be considered to be a distinction made
on the basis of sex. Similarly, an em-
ployer must not deny employment to
women with young children unless it
has the same exclusionary policies for
men; or terminate an employee of one
sex in a particular job classification
upon reaching a certain age unless the
same rule is applicable to members of
the opposite sex.

(e) The employer’s policies and prac-
tices must assure appropriate physical
facilities to both sexes. The employer
may not refuse to hire men or women,
or deny men or women a particular job
because there are no restroom or asso-
ciated facilities, unless the employer is
able to show that the construction of
the facilities would be unreasonable for
such reasons as excessive expense or
lack of space.

(@) An employer must not deny a
female employee the right to any job
that she is qualified to perform in reli-
ance upon a State ‘‘protective’” law.
For example, such laws include those
which prohibit women from performing
in certain types of occupations (e.g., a
bartender or a core-maker); from work-
ing at jobs requiring more than a cer-
tain number of hours; and from work-
ing at jobs that require lifting or car-
rying more than designated weights.

(2) Such legislation was intended to
be beneficial, but, instead, has been
found to result in restricting employ-
ment opportunities for men and/or
women. Accordingly, it cannot be used
as a basis for denying employment or
for establishing sex as a bona fide occu-
pational qualification for the job.

(9)(1) Women shall not be penalized
in their conditions of employment be-
cause they require time away from
work on account of childbearing. When,
under the employer’s leave policy the
female employee would qualify for
leave, then childbearing must be con-
sidered by the employer to be a jus-
tification for leave of absence for fe-
male employees for a reasonable period
of time. For example, if the female em-
ployee meets the equally applied min-
imum length of service requirements
for leave time, she must be granted a
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reasonable leave on account of child-
bearing. The conditions applicable to
her leave (other than the length there-
of) and to her return to employment,
shall be in accordance with the em-
ployer’s leave policy.

(2) If the employer has no leave pol-
icy, childbearing must be considered by
the employer to be a justification for a
leave of absence for a female employee
for a reasonable period of time. Fol-
lowing childbirth, and upon signifying
her intent to return within a reason-
able time, such female employee shall
be reinstated to her original job or to a
position of like status and pay, without
loss of service credits.

(h) The employer must not specify
any differences for male and female
employees on the basis of sex in either
mandatory or optional retirement age.

(i) Nothing in these guidelines shall
be interpreted to mean that differences
in capabilities for job assignments do
not exist among individuals and that
such distinctions may not be recog-
nized by the employer in making spe-
cific assignments. The purpose of these
guidelines is to insure that such dis-
tinctions are not based upon sex.

§60-20.4 Seniority system.

Where they exist, seniority lines and
lists must not be based solely upon sex.
Where such a separation has existed,
the employer must eliminate this dis-
tinction.

§60-20.5 Discriminatory wages.

(a) The employer’s wages schedules
must not be related to or based on the
sex of the employees.

NOTE: The more obvious cases of discrimi-
nation exist where employees of different
sexes are paid different wages on jobs which
require substantially equal skill, effort and
responsibility and are performed under simi-
lar working conditions.

(b) The employer may not
discriminatorily restrict one sex to
certain job classifications. In such a
situation, the employer must take
steps to make jobs available to all
qualified employees in all classifica-
tions without regard to sex. (Example:
An electrical manufacturing company
may have a production division with
three functional units: One (assembly)
all female; another (wiring), all male;
and a third (circuit boards), also all
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male. The highest wage attainable in
the assembly unit is considerably less
than that in the circuit board and wir-
ing units. In such a case the employer
must take steps to provide qualified fe-
male employees opportunity for place-
ment in job openings in the other two
units.)

(c) To avoid overlapping and con-
flicting administration the Director
will consult with the Administrator of
the Wage and Hour Administration be-
fore issuing an opinion on any matter
covered by both the Equal Pay Act and
Executive Order 11246, as amended.

§60-20.6 Affirmative action.

(a) The employer shall take affirma-
tive action to recruit women to apply
for those jobs where they have been
previously excluded.

NOTE: This can be done by various meth-
ods. Examples include: (1) Including in
itineraries of recruiting trips women’s col-
leges where graduates with skills desired by
the employer can be found, and female stu-
dents of coeducational institutions and (2)
designing advertisements to indicate that
women will be considered equally with men
for jobs.

(b) Women have not been typically
found in significant numbers in man-
agement. In many companies manage-
ment trainee programs are one of the
ladders to management positions. Tra-
ditionally, few, if any, women have
been admitted into these programs. An
important element of affirmative ac-
tion shall be a commitment to include
women candidates in such programs.

(c) Distinctions based on sex may not
be made in other training programs.
Both sexes should have equal access to
all training programs and affirmative
action programs should require a dem-
onstration by the employer that such
access has been provided.

PART 60-30—RULES OF PRACTICE
FOR  ADMINISTRATIVE  PRO-
CEEDINGS TO ENFORCE EQUAL
OPPORTUNITY UNDER EXECUTIVE
ORDER 11246

GENERAL PROVISIONS

Sec.

60-30.1 Applicability of rules.
60-30.2 Waiver, modification.
60-30.3 Computation of time.
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