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issue and may receive from all parties 
documentary and other evidence that 
is pertinent and material, including 
the testimony of witnesses, and evi-
dence that would be inadmissible in a 
court of law. 

(2) Evidence may be received at any 
time before the conclusion of the hear-
ing. 

(3) The hearing officer gives the par-
ties opportunity for submission and 
consideration of evidence and argu-
ments and, in ruling on the admissi-
bility of evidence, excludes irrelevant, 
immaterial, or unduly repetitious evi-
dence. 

(4) The hearing officer’s ruling on ad-
missibility of evidence is final and not 
subject to further review. 

(f) Subpoenas. (1) The hearing officer 
may, either on his or her own motion 
or upon the request of any party, issue 
subpoenas for either or both of the fol-
lowing if they are reasonably necessary 
for full presentation of the case: 

(i) The attendance and testimony of 
witnesses. 

(ii) The production of books, records, 
correspondence, papers, or other docu-
ments that are relevant and material 
to any matter at issue. 

(2) A party that wishes the issuance 
of a subpoena must, at least 10 days be-
fore the date fixed for the hearing, file 
with the hearing officer a written re-
quest that identifies the witnesses or 
documents to be produced and de-
scribes the address or location in suffi-
cient detail to permit the witnesses or 
documents to be found. 

(3) The request for a subpoena must 
state the pertinent facts that the party 
expects to establish by the witnesses or 
documents and whether those facts 
could be established by other evidence 
without the use of a subpoena. 

(4) The hearing officer issues the sub-
poenas at his or her discretion, and 
CMS assumes the cost of the issuance 
and the fees and mileage of any subpoe-
naed witness, in accordance with sec-
tion 205(d) of the Act (42 U.S.C. 405(d)). 

(g) Witnesses. Witnesses at the hear-
ing testify under oath or affirmation, 
unless excused by the hearing officer 
for cause. The hearing officer may ex-
amine the witnesses and shall allow 
the parties to examine and cross-exam-
ine witnesses. 

(h) Record of hearing. A complete 
record of the proceedings at the hear-
ing is made and transcribed in all 
cases. It is made available to the par-
ties upon request. The record is not 
closed until a decision has been issued. 

(i) Sources of hearing officer’s author-
ity. In the conduct of the hearing, the 
hearing officer complies with all the 
provisions of title XVIII of the Act and 
implementing regulations, as well as 
with CMS Rulings issued under § 401.108 
of this chapter. The hearing officer 
gives great weight to interpretive 
rules, general statements of policy, and 
rules of agency organization, proce-
dure, or practice established by CMS. 

§ 411.122 Hearing officer’s decision. 

(a) Timing. (1) If the decision is based 
on a review of the record, the hearing 
officer mails the decision to all known 
parties within 120 days from the date of 
receipt of the request for hearing. 

(2) If the decision is based on an oral 
hearing, the hearing officer mails the 
decision to all known parties within 120 
days from the conclusion of the hear-
ing. 

(b) Basis, content, and distribution of 
hearing decision. (1) The written deci-
sion is based on substantial evidence 
and contains findings of fact, a state-
ment of reasons, and conclusions of 
law. 

(2) The hearing officer mails a copy 
of the decision to each of the parties, 
by certified mail, return receipt re-
quested, and includes a notice that the 
administrator may review the hearing 
decision at the request of a party or on 
his or her own motion. 

(c) Effect of hearing decision. The 
hearing officer’s decision is the final 
Departmental decision and is binding 
upon all parties unless the Adminis-
trator chooses to review that decision 
in accordance with § 411.124 or it is re-
opened by the hearing officer in ac-
cordance with § 411.126. 

§ 411.124 Administrator’s review of 
hearing decision. 

(a) Request for review. A party’s re-
quest for review of a hearing officer’s 
decision must be in writing (not in fac-
simile or other electronic medium) and 
must be received by the Administrator 
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within 25 days from the date on the de-
cision. 

(b) Office of the Attorney Advisor re-
sponsibility. The Office of the Attorney 
Advisor examines the hearing officer’s 
decision, the requests made by any of 
the parties or CMS, and any submis-
sion made in accordance with the pro-
visions of this section in order to assist 
the Administrator in deciding whether 
to review the decision. 

(c) Administrator’s discretion. The Ad-
ministrator may— 

(1) Review or decline to review the 
hearing officer’s decision; 

(2) Exercise this discretion on his or 
her own motion or in response to a re-
quest from any of the parties; and 

(3) Delegate review responsibility to 
the Deputy Administrator. (As used in 
this section, the term ‘‘Administrator’’ 
includes ‘‘Deputy Administrator’’ if re-
view responsibility has been dele-
gated.) 

(d) Basis for decision to review. In de-
ciding whether to review a hearing offi-
cer’s decision, the Administrator con-
siders— 

(1) Whether the decision— 
(i) Is based on a correct interpreta-

tion of law, regulation, or CMS Ruling; 
(ii) Is supported by substantial evi-

dence; 
(iii) Presents a significant policy 

issue having a basis in law and regula-
tions; 

(iv) Requires clarification, amplifi-
cation, or an alternative legal basis for 
the decision; and 

(v) Is within the authority provided 
by statute, regulation, or CMS Ruling; 
and 

(2) Whether review may lead to the 
issuance of a CMS Ruling or other di-
rective needed to clarify a statute or 
regulation. 

(e) Notice of decision to review or not to 
review. (1) The Administrator gives all 
parties prompt written notice of his or 
her decision to review or not to review. 

(2) The notice of a decision to review 
identifies the specific issues the Ad-
ministrator will consider. 

(f) Response to notice of decision to re-
view. (1) Within 20 days from the date 
on a notice of the Administrator’s deci-
sion to review a hearing officer’s deci-
sion, any of the parties may file with 

the Administrator any or all of the fol-
lowing: 

(i) Proposed findings and conclusions. 
(ii) Supporting views or exceptions to 

the hearing officer’s decision. 
(iii) Supporting reasons for the pro-

posed findings and exceptions. 
(iv) A rebuttal to another party’s re-

quest for review or to other submis-
sions already filed with the Adminis-
trator. 

(2) The submissions must be limited 
to the issues the Administrator has de-
cided to review and confined to the 
record established by the hearing offi-
cer. 

(3) All communications from the par-
ties concerning a hearing officer’s deci-
sion being reviewed by the Adminis-
trator must be in writing (not in fac-
simile or other electronic medium) and 
must include a certification that cop-
ies have been sent to all other parties. 

(4) The Administrator does not con-
sider any communication that does not 
meet the requirements of this para-
graph. 

(g) Administrator’s review decision. (1) 
The Administrator bases his or her de-
cision on the following: 

(i) The entire record developed by the 
hearing officer. 

(ii) Any materials submitted in con-
nection with the hearing or under para-
graph (f) of this section. 

(iii) Generally known facts not sub-
ject to reasonable dispute. 

(2) The Administrator mails copies of 
the review decision to all parties with-
in 120 days from the date of the hearing 
officer’s decision. 

(3) The Administrator’s review deci-
sion may affirm, reverse, or modify the 
hearing decision or may remand the 
case to the hearing officer. 

(h) Basis and effect of remand. (1) 
Basis. The bases for remand do not in-
clude the following: 

(i) Evidence that existed at the time 
of the hearing and that was known or 
could reasonably have been expected to 
be known. 

(ii) A court case that was either not 
available at the time of the hearing or 
was decided after the hearing. 

(iii) Change of the parties’ represen-
tation. 

(iv) An alternative legal basis for an 
issue in dispute. 
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1 COBRA requires that certain group health 
plans offer continuation of plan coverage for 
18 to 36 months after the occurrence of cer-
tain ‘‘qualifying events,’’ including loss of 

Continued 

(2) Effect of remand. (i) The Adminis-
trator may instruct the hearing officer 
to take further action with respect to 
the development of additional facts or 
new issues or to consider the applica-
bility of laws or regulations other than 
those considered during the hearing. 

(ii) The hearing officer takes the ac-
tion in accordance with the Adminis-
trator’s instructions in the remand no-
tice and again issues a decision. 

(iii) The Administrator may review 
or decline to review the hearing offi-
cer’s remand decision in accordance 
with the procedures set forth in this 
section. 

(i) Finality of decision. The Adminis-
trator’s review decision, or the hearing 
officer’s decision following remand, is 
the final Departmental decision and is 
binding on all parties unless the Ad-
ministrator chooses to review the deci-
sion in accordance with this section, or 
the decision is reopened in accordance 
with § 411.126. 

§ 411.126 Reopening of determinations 
and decisions. 

(a) A determination that a GHP or 
LGHP is a nonconforming GHP or the 
decision or revised decision of a hear-
ing officer or of the CMS Adminis-
trator may be reopened within 12 
months from the date on the notice of 
determination or decision or revised 
decision, for any reason by the entity 
that issued the determination or deci-
sion. 

(b) The decision to reopen or not to 
reopen is not appealable. 

§ 411.130 Referral to Internal Revenue 
Service (IRS). 

(a) CMS responsibility. After CMS de-
termines that a plan has been a non-
conforming GHP in a particular year, 
it refers its determination to the IRS, 
but only after the parties have ex-
hausted all CMS appeal rights with re-
spect to the determination. 

(b) IRS responsibility. The IRS admin-
isters section 5000 of the IRC, which 
imposes a tax on employers (other than 
governmental entities) and employee 
organizations that contribute to a non-
conforming GHP. The tax is equal to 25 
percent of the employer’s or employee 
organization’s expenses, incurred dur-
ing the calendar year in which the plan 

is a nonconforming GHP, for each GHP, 
both conforming and nonconforming, 
to which the employer or employee or-
ganization contributes. 

Subpart F—Special Rules: Individ-
uals Eligible or Entitled on the 
Basis of ESRD, Who Are Also 
Covered Under Group Health 
Plans 

§ 411.160 Scope. 
This subpart sets forth special rules 

that apply to individuals who are eligi-
ble for, or entitled to, Medicare on the 
basis of ESRD. (Section 406.13 of this 
chapter contains the rules for eligi-
bility and entitlement based on ESRD.) 

[60 FR 45367, Aug. 31, 1995] 

§ 411.161 Prohibition against taking 
into account Medicare eligibility or 
entitlement or differentiating bene-
fits. 

(a) Taking into account. (1) Basic rule. 
A GHP may not take into account that 
an individual is eligible for or entitled 
to Medicare benefits on the basis of 
ESRD during the coordination period 
specified in § 411.162(b) and (c). Exam-
ples of actions that constitute taking 
into account Medicare entitlement are 
listed in § 411.108(a). 

(2) Applicability. This prohibition ap-
plies for ESRD-based Medicare eligi-
bility to the same extent as for ESRD- 
based Medicare entitlement. An indi-
vidual who has ESRD but who has not 
filed an application for entitlement to 
Medicare on that basis is eligible for 
Medicare based on ESRD for purposes 
of paragraphs (b)(2) and (c)(2) through 
(c)(4) of § 411.162 if the individual meets 
the other requirements of § 406.13 of 
this chapter. 

(3) Relation to COBRA continuation 
coverage. This rule does not prohibit 
the termination of GHP coverage under 
title X of COBRA when termination of 
that coverage is expressly permitted, 
upon entitlement to Medicare, under 26 
U.S.C. 4980B(f)(2)(B)(iv); 29 U.S.C. 
1162.(2)(D); or 42 U.S.C. 300bb–2.(2)(D).1 
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