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quality review, including procedures to
ensure that—

(i) The MA organization makes a
“best-effort” attempt to conduct an
initial assessment of each enrollee’s
health care needs, including following
up on unsuccessful attempts to contact
an enrollee, within 90 days of the effec-
tive date of enrollment;

(ii) Bach provider, supplier, and prac-
titioner furnishing services to enroll-
ees maintains an enrollee health record
in accordance with standards estab-
lished by the MA organization, taking
into account professional standards;
and

(iii) There is appropriate and con-
fidential exchange of information
among provider network components.

(6) Procedures to ensure that enroll-
ees are informed of specific health care
needs that require follow-up and re-
ceive, as appropriate, training in self-
care and other measures they may take
to promote their own health; and

(6) Systems to address barriers to en-
rollee compliance with prescribed
treatments or regimens.

(c) Essential hospital. An MA regional
plan may seek, upon application to
CMS, to designate a noncontracting
hospital as an essential hospital as de-
fined in section 1858(h) of the Act under
the following conditions:

(1) The hospital that the MA regional
plan seeks to designate as essential is a
general acute care hospital identified
as a ‘‘subsection(d)” hospital as defined
in section 1886(d)(1)(B) of the Act.

(2) The MA regional plan provides
convincing evidence to CMS that the
MA regional plan needs to contract
with the hospital as a condition of
meeting access requirements under
this section.

(3) The MA regional plan must estab-
lish that it made a ‘‘good faith’ effort
to contract with the hospital to be des-
ignated as an essential hospital and
that the hospital refused to contract
with it despite its ‘‘good faith’ effort.
A ‘“‘good faith” effort to contract will
be established to the extent that the
MA regional plan can show it has of-
fered the hospital a contract providing
for the payment of rates in an amount
no less than the amount the hospital
would have received had payment been
made under section 1886(d) of the Act.
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(4) The MA regional plan must estab-
lish that there are no competing Medi-
care participating hospitals in the area
to which MA regional plan enrollees
could reasonably be referred for inpa-
tient hospital services.

(6) The hospital that is to be des-
ignated as an essential hospital pro-
vides convincing evidence to CMS that
the amounts normally payable under
section 1886 of the Act (and which the
MA regional plan has agreed to pay)
will be less than the hospital’s actual
costs of providing care to the MA re-
gional plan’s enrollee.

(6) If CMS determines the require-
ments in paragraphs (c)(1) through
(c)(5) of this section have been met, it
will make payment to the essential
hospital in accordance with section
1858(h)(2) of the Act based on the order
in which claims are received, as lim-
ited by the amounts specified in sec-
tion 1858(h)(3) of the Act.

(7) If CMS determines the require-
ments in paragraphs (c)(1) through
(c)(4) of this section have been met,
(and if they continue to be met upon
annual renewal of the CMS contract
with the MA organization offering the
MA regional plan), then the hospital
designated by the MA regional plan in
paragraph (c¢)(1) of this section shall be
““deemed’” to be a network hospital to
that MA regional plan based on the ex-
ception in paragraph (a)(1)(ii) of this
section and normal in-network inpa-
tient hospital cost sharing levels (in-
cluding the catastrophic limit de-
scribed in §422.101(d)(2)) shall apply to
all plan members accessing covered in-
patient hospital services in that hos-
pital.

[64 FR 7980, Feb. 17, 1999, as amended at 65
FR 40321, June 29, 2000; 70 FR 4722, Jan. 28,
2005]

§422.113 Special rules for ambulance
services, emergency and urgently
needed services, and maintenance
and post-stabilization care services.

(a) Ambulance services. The MA orga-
nization is financially responsible for
ambulance services, including ambu-
lance services dispatched through 911
or its local equivalent, where other
means of transportation would endan-
ger the beneficiary’s health.
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(b) Emergency and urgently needed
services—(1) Definitions.

(i) Emergency medical condition means
a medical condition manifesting itself
by acute symptoms of sufficient sever-
ity (including severe pain) such that a
prudent layperson, with an average
knowledge of health and medicine,
could reasonably expect the absence of
immediate medical attention to result
in—

(A) Serious jeopardy to the health of
the individual or, in the case of a preg-
nant woman, the health of the woman
or her unborn child;

(B) Serious impairment to bodily
functions; or

(C) Serious dysfunction of any bodily
organ or part.

(i1) Emergency services means covered
inpatient and outpatient services that
are—

(A) Furnished by a provider qualified
to furnish emergency services; and

(B) Needed to evaluate or stabilize an
emergency medical condition.

(iii) Urgently mneeded services means
covered services that are not emer-
gency services as defined this section,
provided when an enrollee is tempo-
rarily absent from the MA plan’s serv-
ice (or, if applicable, continuation)
area (or, under unusual and extraor-
dinary circumstances, provided when
the enrollee is in the service or con-
tinuation area but the organization’s
provider network is temporarily un-
available or inaccessible) when the
services are medically necessary and
immediately required—

(A) As a result of an unforeseen ill-
ness, injury, or condition; and

(B) It was not reasonable given the
circumstances to obtain the services
through the organization offering the
MA plan.

(2) MA organization financial responsi-
bility. The MA organization is finan-
cially responsible for emergency and
urgently needed services—

(i) Regardless of whether the services
are obtained within or outside the MA
organization;

(ii) Regardless of whether there is
prior authorization for the services.

(A) Instructions to seek prior author-
ization for emergency or urgently
needed services may not be included in
any materials furnished to enrollees
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(including wallet card instructions),
and enrollees must be informed of their
right to call 911.

(B) Instruction to seek prior author-
ization before the enrollee has been
stabilized may not be included in any
materials furnished to providers (in-
cluding contracts with providers);

(iii) In accordance with the prudent
layperson definition of emergency med-
ical condition regardless of final diag-
nosis;

(iv) For which a plan provider or
other MA organization representative
instructs an enrollee to seek emer-
gency services within or outside the
plan; and

(v) With a limit on charges to enroll-
ees for emergency department services
of $60 or what it would charge the en-
rollee if he or she obtained the services
through the MA organization, which-
ever is less.

(3) Stabilized condition. The physician
treating the enrollee must decide when
the enrollee may be considered sta-
bilized for transfer or discharge, and
that decision is binding on the MA or-
ganization.

(¢c) Maintenance care and post-sta-
bilization care services (hereafter to-
gether referred to as ‘‘post-stabiliza-
tion care services’’).

(1) Definition. Post-stabilization care
services means covered services, related
to an emergency medical condition,
that are provided after an enrollee is
stabilized in order to maintain the sta-
bilized condition, or, under the cir-
cumstances described in paragraph
(c)(2)(iii) of this section, to improve or
resolve the enrollee’s condition.

(2) MA organization financial responsi-
bility. The MA organization—

(i) Is financially responsible (con-
sistent with §422.214) for post-stabiliza-
tion care services obtained within or
outside the MA organization that are
pre-approved by a plan provider or
other MA organization representative;

(ii) Is financially responsible for
post-stabilization care services ob-
tained within or outside the MA orga-
nization that are not pre-approved by a
plan provider or other MA organization
representative, but administered to
maintain the enrollee’s stabilized con-
dition within 1 hour of a request to the
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MA organization for pre-approval of
further post-stabilization care services;
(iii) Is financially responsible for
post-stabilization care services ob-
tained within or outside the MA orga-
nization that are not pre-approved by a
plan provider or other MA organization
representative, but administered to
maintain, improve, or resolve the en-
rollee’s stabilized condition if—

(A) The MA organization does not re-
spond to a request for pre-approval
within 1 hour;

(B) The MA organization cannot be
contacted; or

(C) The MA organization representa-
tive and the treating physician cannot
reach an agreement concerning the en-
rollee’s care and a plan physician is not
available for consultation. In this situ-
ation, the MA organization must give
the treating physician the opportunity
to consult with a plan physician and
the treating physician may continue
with care of the patient until a plan
physician is reached or one of the cri-
teria in §422.113(c)(3) is met; and

(iv) Must limit charges to enrollees
for post-stabilization care services to
an amount no greater than what the
organization would charge the enrollee
if he or she had obtained the services
through the MA organization. For pur-
poses of cost sharing, post-stabilization
care services begin upon inpatient ad-
mission.

(3) End of MA organization’s financial
responsibility. The MA organization’s fi-
nancial responsibility for post-sta-
bilization care services it has not pre-
approved ends when—

(i) A plan physician with privileges
at the treating hospital assumes re-
sponsibility for the enrollee’s care;

(ii) A plan physician assumes respon-
sibility for the enrollee’s care through
transfer;

(iii) An MA organization representa-
tive and the treating physician reach
an agreement concerning the enrollee’s
care; or

(iv) The enrollee is discharged.

[66 FR 40322, June 29, 2000, as amended at 70

FR 4723, Jan. 28, 2005]

§422.114 Access to services under an
MA private fee-for-service plan.

(a) Sufficient access. (1) An MA organi-
zation that offers an MA private fee-

§422.118

for-service plan must demonstrate to
CMS that it has sufficient number and
range of providers willing to furnish
services under the plan.

(2) CMS finds that an MA organiza-
tion meets the requirement in para-
graph (a)(1) of this section if, with re-
spect to a particular category of health
care providers, the MA organization
has—

(i) Payment rates that are not less
than the rates that apply under origi-
nal Medicare for the provider in ques-
tion;

(ii) Contracts or agreements with a
sufficient number and range of pro-
viders to furnish the services covered
under the MA private fee-for-service
plan; or

(iii) A combination of paragraphs
(a)(2)(1) and (a)(2)(ii) of this section.

(b) Freedom of choice. MA fee-for-serv-
ice plans must permit enrollees to ob-
tain services from any entity that is
authorized to provide services under
Medicare Part A and Part B and agrees
to provide services under the terms of
the plan.

(c) Contracted network. Private fee-
for-service plans that meet network
adequacy requirements for a category
of health care professional or provider
by meeting the requirements in para-
graph (a)(2)(ii) of this section may pro-
vide for a higher beneficiary copay-
ment in the case of health care profes-
sionals or providers of that same cat-
egory who do not have contracts or
agreements to provide covered services
under the terms of the plan.

[63 FR 35077, June 26, 1998, as amended at 70
FR 4723, Jan. 28, 2005]

§422.118 Confidentiality and accuracy
of enrollee records.

For any medical records or other
health and enrollment information it
maintains with respect to enrollees, an
MA organization must establish proce-
dures to do the following:

(a) Abide by all Federal and State
laws regarding confidentiality and dis-
closure of medical records, or other
health and enrollment information.
The MA organization must safeguard
the privacy of any information that
identifies a particular enrollee and
have procedures that specify—
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