Office of Human Development Services, HHS

designated as a Head Start agency
under 42 U.S.C. 9836 and which has been
granted financial assistance by the re-
sponsible HHS official to operate a
Head Start program.

Interim Grantee means an agency
which has been appointed to operate a
Head Start program for a period of
time not to exceed one year while an
appeal of a denial of refunding, termi-
nation or suspension action is pending.

Prospective Delegate Agency means a
public or private non-profit agency or
organization which has applied to a
grantee to serve as a delegate agency.

Responsible HHS Official means the of-
ficial who is authorized to make the
grant of financial assistance to operate
a Head Start program or his or her des-
ignee.

Submittal means the date of actual re-
ceipt or the date the material was
served in accordance with §1303.5 of
this part for providing documents or
notices of appeals, and similar matters,
to either grantees, delegate agencies,

prospective delegate agencies, or
ACYF.
Substantial Rejection means that a

funding agency requires that the fund-
ing of a current delegate agency be re-
duced to 80 percent or less of the cur-
rent level of operations for any reason
other than a determination that the
delegate agency does not need the
funds to serve all the eligible persons it
proposes to serve.

Suspension of a grant means tem-
porary withdrawal of the grantee’s au-
thority to obligate grant funds pending
corrective action by the grantee.

Termination of a grant or delegate
agency agreement means permanent
withdrawal of the grantee’s or delegate
agency’s authority to obligate pre-
viously awarded grant funds before
that authority would otherwise expire.
It also means the voluntary relinquish-
ment of that authority by the grantee
or delegate agency. Termination does
not include:

(1) Withdrawal of funds awarded on
the basis of the grantee’s or delegate
agency’s underestimate of the unobli-
gated balance in a prior period;

(2) Refusal by the funding agency to
extend a grant or award additional
funds (such as refusal to make a com-
peting or noncompeting continuation
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renewal,
award);
(3) Withdrawal of the unobligated
balance as of the expiration of a grant;
(4) Annulment, i.e., voiding of a grant
upon determination that the award was
obtained fraudulently or was otherwise
illegal or invalid from its inception.
Work day means any 24 hour period

extension or supplemental

beginning at 12 a.m. local time and
continuing for 24 hours. It excludes
Saturdays, Sundays, and legal holi-

days. Any time ending on one of the ex-
cluded days shall extend to 5 p.m. of
the next full work day.

§1303.3 Right to attorney,
fees, and travel costs.

(a) All parties to proceedings under
this part, including informal pro-
ceedings, have the right to be rep-
resented by an attorney.

(1) Attorney fees may be charged to
the program grant in an amount equal
to the wusual and customary fees
charged in the locality. However, such
fees may not exceed $250.00 per day, ad-
justed annually to reflect the percent-
age change in the Consumer Price
Index for All Urban Consumers (issued
by the Bureau of Labor Statistics) be-
ginning one year after the effective
date of these regulations. The grantee
or delegate agency may use current op-
erating funds to pay these costs. The
fees of only one attorney may be
charged to the program grant with re-
spect to a particular dispute. Such fees
may not be charged if the grantee or
delegate agency has an attorney on its
staff, or if it has a retainer agreement
with an attorney which fully covers
fees connected with litigation. The
grantee or delegate agency shall have
the burden of establishing the usual
and customary fees and shall furnish
documentation to support that deter-
mination that is satisfactory to the re-
sponsible HHS official.

(2) A grantee or delegate agency may
designate up to two persons to attend
and participate in proceedings held
under this Part. Travel and per diem
costs of such persons, and of an attor-
ney representing the grantee or dele-
gate agency, shall not exceed those al-
lowable under Standard Governmental
Travel Regulations in effect at the
time of the travel.

attorney

105



§1303.4

(b) In the event that use of program
funds under this section would result
in curtailment of program operations
or inability to liquidate prior obliga-
tions, the party so affected may apply
to the responsible HHS official for pay-
ment of these expenses.

(c) The responsible HHS official,
upon being satisfied that these expend-
itures would result in curtailment of
program operations or inability to lig-
uidate prior obligations, must make
payment therefor to the affected party
by way of reimbursement from cur-
rently available funds.

§1303.4 Remedies.

The procedures established by sub-
parts B and C of this Part shall not be
construed as precluding ACYF from
pursuing any other remedies author-
ized by law.

§1303.5 Service of process.

Whenever documents are required to
be filed or served under this part, or
notice provided under this part, cer-
tified mail shall be used with a return
receipt requested. Alternatively, any
other systemm may be used that pro-
vides proof of the date of receipt of the
documents by the addressee. If this
regulation is not complied with, and if
a party alleges that it failed to receive
documents allegedly sent to it, there
will be a rebuttable presumption that
the documents or notices were not sent
as required by this part, or as alleged
by the party that failed to use the re-
quired mode of service. The presump-
tion may be rebutted only by a show-
ing supported by a preponderance of
evidence that the material was in fact
submitted in a timely manner.

§1303.6 Successor agencies and offi-
cials.

Wherever reference is made to a par-
ticular Federal agency, office, or offi-
cial it shall be deemed to apply to any
other agency, office, or official which
subsequently becomes responsible for
administration of the program or any
portion of it.
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§1303.7 Effect of failure to file or
serve documents in a timely man-
ner.

(a) Whenever an appeal is not filed
within the time specified in these or re-
lated regulations, the potential appel-
lant shall be deemed to have consented
to the proposed action and to have
waived all rights of appeal.

(b) Whenever a party has failed to file
a response or other submission within
the time required in these regulations,
or by order of an appropriate HHS re-
sponsible official, the party shall be
deemed to have waived the right to file
such response or submission.

(c) A party fails to comply with the
requisite deadlines or time frames if it
exceeds them by any amount.

(d) The time to file an appeal, re-
sponse, or other submission may be
waived in accordance with §1303.8 of
this part.

§1303.8 Waiver of requirements.

(a) Any procedural requirements re-
quired by these regulations may be
waived by the responsible HHS official
or such waiver requests may be granted
by the Departmental Appeals Board in
those cases where the Board has juris-
diction. Requests for waivers must be
in writing and based on good cause.

(b) Approvals of waivers must be in
writing and signed by the responsible
HHS official or by the Departmental
Appeals Board when it has jurisdiction.

(c) “Good cause’ consists of the fol-
lowing:

(1) Litigation
changed;

(2) Personal emergencies pertaining
to the health of a person involved in
and essential to the proceeding or to a
member of that person’s immediate
family, spouse, parents, or siblings;

(3) The complexity of the case is such
that preparation of the necessary docu-
ments cannot reasonably be expected
to be completed within the standard
time frames;

(4) Other matters beyond the control
of the party requesting the waiver,
such as strikes and natural disasters.

(d) Under no circumstances may
‘‘good cause’ consist of a failure to
meet a deadline due to the oversight of
either a party or its representative.

dates cannot be
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