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social service and medical needs and
the provision of needed social and med-
ical services.

(i) Confidentiality. (1) The State must
provide by statute that all records con-
cerning reports and reports of child
abuse and neglect are confidential and
that their unauthorized disclosure is a
criminal offense.

(2) If a State chooses to, it may au-
thorize by statute disclosure to any or
all of the following persons and agen-
cies, under limitations and procedures
the State determines:

(i) The agency (agencies) or organiza-
tions (including its designated multi-
disciplinary case consultation team)
legally mandated by any Federal or
State law to receive and investigate re-
ports of known and suspected child
abuse and neglect;

(ii) A court, under terms identified in
State statute;

(iii) A grand jury;

(iv) A properly constituted authority
(including its designated multidisci-
plinary case consultation team) inves-
tigating a report of known or suspected
child abuse or neglect or providing
services to a child or family which is
the subject of a report;

(v) A physician who has before him or
her a child whom the physician reason-
ably suspects may be abused or ne-
glected;

(vi) A person legally authorized to
place a child in protective custody
when the person has before him or her
a child whom he or she reasonably sus-
pects may be abused or neglected and
the person requires the information in
the report or record in order to deter-
mine whether to place the child in pro-
tective custody;

(vii) An agency authorized by a prop-
erly constituted authority to diagnose,
care for, treat, or supervise a child who
is the subject of a report or record of
child abuse or neglect;

(viii) A person about whom a report
has been made, with protection for the
identity of any person reporting known
or suspected child abuse or neglect and
any other person where the person or
agency making the information avail-
able finds that disclosure of the infor-
mation would be likely to endanger the
life or safety of such person;
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(ix) A child named in the report or
record alleged to have been abused or
neglected or (as his/her representative)
his/her guardian or guardian ad litem;

(xX) An appropriate State or local offi-
cial responsible for administration of
the child protective service or for over-
sight of the enabling or appropriating
legislation, carrying out his or her offi-
cial functions; and

(xi) A person, agency, or organization
engaged in a bonafide research or eval-
uation project, but without informa-
tion identifying individuals named in a
report or record, unless having that in-
formation open for review is essential
to the research or evaluation, the ap-
propriate State official gives prior
written approval, and the child,
through his/her representative as cited
in paragraph (i) of this section, gives
permission to release the information.

(3) If a State chooses, it may author-
ize by statute disclosure to additional
persons and agencies, as determined by
the State, for the purpose of carrying
out background and/or employment-re-
lated screening of individuals who are
or may be engaged in specified cat-
egories of child related activities or
employment. Any information dis-
closed for this purpose is subject to the
confidentiality requirements in para-
graph (i)(1) and may be subject to addi-
tional safeguards as determined by the
State.

(4) Nothing in this section shall be
interpreted to prevent the properly
constituted authority from summa-
rizing the outcome of an investigation
to the person or official who reported
the known or suspected instances of
child abuse or neglect or to affect a
State’s laws or procedures concerning
the confidentiality of its criminal
court or its criminal justice system.

(5) HHS and the Comptroller General
of the United States or any of their
representatives shall have access to
records, as required under 45 CFR 74.24.

[48 FR 3702, Jan. 26, 1983, as amended at 50
FR 14887, April 15, 1985; 52 FR 3995, Feb. 6,
1987; 55 FR 27639, July 5, 1990]

§1340.15 Services and treatment for
disabled infants.

(a) Purpose. The regulations in this
section implement certain provisions
of the Act, including section 107(b)(10)
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governing the protection and care of
disabled infants with life-threatening
conditions.

(b) Definitions. (1) The term ‘““medical
neglect”” means the failure to provide
adequate medical care in the context of
the definitions of “‘child abuse and ne-
glect” in section 113 of the Act and
§1340.2(d) of this part. The term ‘““med-
ical neglect” includes, but is not lim-
ited to, the withholding of medically
indicated treatment from a disabled in-
fant with a life-threatening condition.

(2) The term “‘withholding of medi-
cally indicated treatment’ means the
failure to respond to the infant’s life-
threatening conditions by providing
treatment (including appropriate nu-
trition, hydration, and medication)
which, in the treating physician’s (or
physicians’) reasonable medical judg-
ment, will be most likely to be effec-
tive in ameliorating or correcting all
such conditions, except that the term
does not include the failure to provide
treatment (other than appropriate nu-
trition, hydration, or medication) to an
infant when, in the treating physi-
cian’s (or physicians’) reasonable med-
ical judgment any of the following cir-
cumstances apply:

(i) The infant is chronically and irre-
versibly comatose:

(ii) The provision of such treatment
would merely prolong dying, not be ef-
fective in ameliorating or correcting
all of the infant’s life-threatening con-
ditions, or otherwise be futile in terms
of the survival of the infant; or

(iii) The provision of such treatment
would be virtually futile in terms of
the survival of the infant and the
treatment itself under such cir-
cumstances would be inhumane.

(3) Following are definitions of terms
used in paragraph (b)(2) of this section:

(i) The term ““infant” means an in-
fant less than one year of age. The ref-
erence to less than one year of age
shall not be construed to imply that
treatment should be changed or discon-
tinued when an infant reaches one year
of age, or to affect or limit any exist-
ing protections available under State
laws regarding medical neglect of chil-
dren over one year of age. In addition
to their applicability to infants less
than one year of age, the standards set
forth in paragraph (b)(2) of this section
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should be consulted thoroughly in the
evaluation of any issue of medical ne-
glect involving an infant older than
one year of age who has been continu-
ously hospitalized since birth, who was
born extremely prematurely, or who
has a long-term disability.

(ii) The term ‘“‘reasonable medical
judgment’” means a medical judgment
that would be made by a reasonably
prudent physician, knowledgeable
about the case and the treatment pos-
sibilities with respect to the medical
conditions involved.

(c) Eligibility requirements. (1) In addi-
tion to the other eligibility require-
ments set forth in this part, to qualify
for a basic State grant under section
107(b) of the Act, a State must have
programs, procedures, or both, in place
within the State’s child protective
service system for the purpose of re-
sponding to the reporting of medical
neglect, including instances of with-
holding of medically indicated treat-
ment from disabled infants with life-
threatening conditions.

(2) These programs and/or procedures
must provide for:

(i) Coordination and consultation
with individuals designated by and
within appropriate health care facili-
ties;

(ii) Prompt notification by individ-
uals designated by and within appro-
priate health care facilities of cases of
suspected medical neglect (including
instances of the withholding of medi-
cally indicated treatment from dis-
abled infants with life-threatening con-
ditions); and

(iii) The authority, under State law,
for the State child protective service
system to pursue any legal remedies,
including the authority to initiate
legal proceedings in a court of com-
petent jurisdiction, as may be nec-
essary to prevent the withholding of
medically indicated treatment from
disabled infants with life-threatening
conditions.

(3) The programs and/or procedures
must specify that the child protective
services system will prompty contact
each health care facility to obtain the
name, title, and telephone number of

249



§1340.15

the individual(s) designated by such fa-
cility for the purpose of the coordina-
tion, consultation, and notification ac-
tivities identified in paragraph (c)(2) of
this section, and will at least annually
recontact each health care facility to
obtain any changes in the designations.

(4) These programs and/or procedures
must be in writing and must conform
with the requirements of section 107(b)
of the Act and §1340.14 of this part. In
connection with the requirement of
conformity with the requirements of
section 107(b) of the Act and §1340.14 of
this part, the programs and/or proce-
dures must specify the procedures the
child protective services system will
follow to obtain, in a manner con-
sistent with State law:

(i) Access to medical records and/or
other pertinent information when such
access is necessary to assure an appro-
priate investigation of a report of med-
ical neglect (including instances of
withholding of medically indicated
treatment from disabled infants with
life threatening conditions); and

(ii) A court order for an independent
medical examination of the infant, or
otherwise effect such an examination
in accordance with processes estab-
lished under State law, when necessary
to assure an appropriate resolution of a
report of medical neglect (including in-
stances of withholding of medically in-
dicated treatment from disabled in-
fants with life threatening conditions).

(5) The eligibility requirements con-
tained in this section shall be effective
October 9, 1985.

(d) Documenting eligibility. (1) In addi-
tion to the information and docu-
mentation required by and pursuant to
§1340.12 (b) and (c), each State must
submit with its application for a basic
State grant sufficient information and
documentation to permit the Commis-
sioner to find that the State is in com-
pliance with the eligibility require-
ments set forth in paragraph (c) of this
section.

(2) This information and documenta-
tion shall include:

(i) A copy of the written programs
and/or procedures established by, and
followed within, the State for the pur-
pose of responding to the reporting of
medical neglect, including instances of
withholding of medically indicated
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treatment from disabled infants with
life-threatening conditions:

(ii) Documentation that the State
has authority, under State law, for the
State child protective service system
to pursue any legal remedies, including
the authority to inititate legal pro-
ceedings in a court of competent juris-
diction, as may be necessary to prevent
the withholding of medically indicated
treatment from disabled infants with
life-threatening conditions. This docu-
mentation shall consist of:

(A) A copy of the applicable provi-
sions of State statute(s); or

(B) A copy of the applicable provi-
sions of State rules or regulations,
along with a copy of the State statu-
tory provisions that provide the au-
thority for such rules or regulations; or

(C) A copy of an official, numbered
opinion of the Attorney General of the
State that so provides, along with a
copy of the applicable provisions of the
State statute that provides a basis for
the opinion, and a certification that
the official opinion has been distrib-
uted to interested parties within the
State, at least including all hospitals;
and

(iii) Such other information and doc-
umentation as the Commissioner may
require.

(e) Regulatory construction. (1) No pro-
vision of this section or part shall be
construed to affect any right, protec-
tion, procedures, or requirement under
45 CFR Part 84, Nondiscrimination in
the Basis of Handicap in Programs and
Activities Receiving or Benefiting from
Federal Financial Assistance.

(2) No provision of this section or
part may be so construed as to author-
ize the Secretary or any other govern-
mental entity to establish standards
prescribing specific medical treatments
for specific conditions, except to the
extent that such standards are author-
ized by other laws or regulations.

(Approved by the Office of Management and
Budget under control number 0980-0165)

[50 FR 14887, April 15, 1985, as amended at 52
FR 3995, Feb. 6, 1987; 55 FR 27639, July 5, 1990]
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