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will be limited pursuant to section
142(J) of the Act. No personal identi-
fying information such as name, ad-
dress, and social security number will
be obtained. Only eligibility informa-
tion will be obtained regarding type
and level of disability of individuals
being served by the P&A and the na-
ture of the issue concerning which the
System represented an individual.

2 Notwithstanding paragraph
(e)(1)of this section, if an audit, moni-
toring review, evaluation, or other in-
vestigation by the Department pro-
duces evidence that the system has vio-
lated the Act or the regulations, the
system will bear the burden of proving
its compliance. The system’s inability
to establish compliance because of the
confidentiality of records will not re-
lieve it of this responsibility. The sys-
tem may elect to obtain a release from
all individuals requesting or receiving
services at the time of intake or appli-
cation. The release shall state only in-
formation directly related to client
and case eligibility will be subject to
disclosure to officials of the Depart-
ment.

[49 FR 11777, Mar. 27, 1984, as amended at 52
FR 44846, Nov. 20, 1987; 54 FR 47984, Nov. 20,
1989; 61 FR 51154, Sept. 30, 1996]
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§1386.1

Subpart A—Basic Requirements

§1386.1 General.

All rules under this subpart are ap-
plicable to both the State Develop-
mental Disabilities Councils and the
Protection and Advocacy Agencies.

[49 FR 11779, Mar. 27, 1984, as amended at 61
FR 51155, Sept. 30, 1996]

§1386.2 Obligation of funds.

(a) Funds which the Federal Govern-
ment allots under this Part during a
Federal fiscal year are available for ob-
ligation by States for a two year period
beginning with the first day of the Fed-
eral fiscal year in which the grant is
awarded.

(b) (1) A State incurs an obligation
for acquisition of personal property or
for the performance of work on the
date it makes a binding, legally en-
forceable, written commitment, or
when the State Developmental Disabil-
ities Council enters into an Inter-
agency Agreement with an agency of
State government for acquisition of
personal property or for the perform-
ance of work.

(2) A State incurs an obligation for
personal services, for services per-
formed by public utilities, for travel or
for rental of real or personal property
on the date it receives the services, its
personnel takes the travel, or it uses
the rented property.

(c¢) (1) The Protection and Advocacy
System may elect to treat entry of an
appearance in judicial and administra-
tive proceedings on behalf of an indi-
vidual with a developmental disability
as a basis for obligating funds for the
litigation costs. The amount of the
funds obligated must not exceed a rea-
sonable estimate of the costs, and the
way the estimate was calculated must
be documented.

(2) For the purpose of this paragraph,
litigation costs mean expenses for court
costs, depositions, expert witness fees,
travel in connection with a case and
similar costs and costs resulting from
litigation in which the agency has rep-
resented an individual with develop-
mental disabilities (e.g. monitoring
court orders, consent decrees), but not
for salaries of employees of the Protec-
tion and Advocacy agency. All funds

45 CFR Ch. XIII (10-1-05 Edition)

made available for Federal Assistance
to State Developmental Disabilities
Councils and to the Protection and Ad-
vocacy System obligated under this
paragraph are subject to the require-
ment of paragraph (a) of this section.
These funds, if reobligated, may be re-
obligated only within a two year period
beginning with the first day of the Fed-
eral fiscal year in which the funds were
originally awarded.

[49 FR 11779, Mar. 27, 1984, as amended at 54
FR 47985, Nov. 20, 1989; 61 FR 51155, Sept. 30,
1996]

§1386.3 Liquidation of obligations.

(a) All obligations incurred pursuant
to a grant made under the Act for a
specific Federal fiscal year, must be
liguidated within two years of the close
of the Federal fiscal year in which the
grant was awarded.

(b) The Commissioner may waive the
requirements in paragraph (a) of this
section when State law impedes imple-
mentation or the amount of obligated
funds to be liquidated is in dispute.

(c) Funds attributable to obligations
which are not liquidated in accordance
with the provisions of this section re-
vert to the Federal Government.

§1386.4 [Reserved]

Subpart B—State System for Pro-
tection and Advocacy of the
Rights of Individuals with De-
velopmental Disabilities

§1386.19 Definitions.

As used in §§81386.20, 1386.21, 1386.22
and 1386.25 of this part the following
definitions apply:

Abuse means any act or failure to act
which was performed, or which was
failed to be performed, knowingly,
recklessly, or intentionally, and which
caused, or may have caused, injury or
death to an individual with develop-
mental disabilities, and includes such
acts as: Verbal, nonverbal, mental and
emotional harassment; rape or sexual
assault; striking; the use of excessive
force when placing such an individual
in bodily restraints; the use of bodily
or chemical restraints which is not in
compliance with Federal and State
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