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State plan must assure fair and equi-
table arrangements to protect the in-
terest of all institutional employees af-
fected by actions under the plan to pro-
vide community living activities. Spe-
cific arrangements for the protection
of affected employees must be devel-
oped through negotiations between the
appropriate State authorities and em-
ployees or their representatives. Fair
and equitable arrangements must in-
clude procedures that provide for the
impartial resolution of disputes be-
tween the State and an employee con-
cerning the interpretation, application,
and enforcement of protection arrange-
ments. The State must inform employ-
ees of the State’s decision to provide
for community living activities.

(b) To the maximum extent prac-
ticable, fair and equitable arrange-
ments must include provisions for:

(1) The preservation of rights and
benefits;

(2) Guaranteeing employment to em-
ployees affected by action under the
plan to provide alternative community
living arrangements; and

(3) Employee training and retraining
programs.

(Approved by the Office of Management and
Budget under control number 0980-0162)

[49 FR 11779, Mar. 27, 1984, as amended at 52
FR 44847, Nov. 20, 1987; 54 FR 47985, Nov. 20,
1989; 61 FR 51160, Sept. 30, 1996]

§1386.34 Designated State Agency.

(a) The Designated State Agency
shall provide the required assurances
and other support services as requested
by and negotiated with the Council.
These include:

(1) Provision of financial reporting
and other services as provided under
section 124(d)(3)(C) of the Act; and

(2) Information and direction, as ap-
propriate, on procedures on the hiring,
supervision and assignment of staff in
accordance with State law.

(b) If the State Developmental Dis-
abilities Council requests a review by
the Governor (or legislature) of the
Designated State Agency, the Council
must provide documentation of the
reason for change and recommend a
preferred Designated State Agency.

(c) After the review is completed, a
majority of the non-State agency
members of the Council may appeal to
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the Assistant Secretary for a review of
the designation of the designated State
agency if the Council’s independence as
an advocate is not assured because of
the actions or inactions of the des-
ignated State agency.

(d) The following steps apply to the
appeal of the Governor’s (or legisla-
ture’s) designation of the Designated
State Agency.

(1) Prior to an appeal to the Assist-
ant Secretary, Administration for Chil-
dren and Families, the State Develop-
mental Disabilities Council, must give
a 30 day written notice, by certified
mail, to the Governor (or legislature)
of the majority of non-State members’
intention to appeal the designation of
the Designated State Agency.

(2) The appeal must clearly identify
the grounds for the claim that the
Council’s independence as an advocate
is not assured because of the actions or
inactions of the designated State agen-
cy.

(3) Upon receipt of the appeal from
the State Developmental Disabilities
Council, the Assistant Secretary will
notify the State Developmental Dis-
abilities Council and the Governor (or
legislature), by certified mail, that the
appeal has been received and will be
acted upon within 60 days. The Gov-
ernor (or legislature) shall within 10
working days from the receipt of the
Assistant Secretary’s notification pro-
vide written comments to the Assist-
ant Secretary (with a copy sent by reg-
istered or certified mail to the Council)
on the claims in the Council’s appeal.
Either party may request, and the As-
sistant Secretary may grant, an oppor-
tunity for an informal meeting with
the Assistant Secretary at which rep-
resentatives of both parties will
present their views on the issues in the
appeal. The meeting will be held within
20 working days of the submission of
written comments by the Governor (or
legislature). The Assistant Secretary
will promptly notify the parties of the
date and place of the meeting.

(4) The Assistant Secretary will re-
view the issue(s) and provide a final
written decision within 60 days fol-
lowing receipt of the State Develop-
mental Disabilities Council’s appeal. If
the determination is made that the
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Designated State Agency should be re-
designated, the Governor (or legisla-
ture) must provide written assurance
of compliance within 45 days from re-
ceipt of the decision.

(5) During any time of this appeals
process the State Developmental Dis-
abilities Council may withdraw such
request if resolution has been reached
with the Governor (or legislature) on
the designation of the Designated
State Agency. The Governor (or legis-
lature) must notify the Assistant Sec-
retary in writing of such an occur-
rence.

(e) The designated State agency may
authorize the Council use or contract
with State agencies other than the des-
ignated State agency to perform func-
tions of the designated State agency.

[61 FR 51160, Sept. 30, 1996]

§1386.35 Allowable and non-allowable
costs for Federal Assistance to State
Developmental Disabilities Coun-
cils.

(a) Under this subpart, Federal finan-
cial participation is available in costs
resulting from obligations incurred
under the approved State plan for the
necessary expenses of the approved
State plan for the necessary expenses
of the State Council, the administra-
tion and operation of the State plan,
and training of personnel.

(b) Expenditures which are not allow-
able for Federal financial participation
are:

(1) Costs incurred by institutions or
other residential or non-residential
programs which do not comply with
the Congressional findings with respect
to the rights of individuals with devel-
opmental disabilities in section 110 of
the Act (42 U.S.C. 6009).

(2) Costs incurred for activities not
provided for in the approved State
plan; and

(3) Costs not allowed under other ap-
plicable statutes. Departmental regula-
tions or issuances of the Office of Man-
agement and Budget.

(c) Expenditure of funds which sup-
plant State and local funds will be dis-
allowed. Supplanting occurs when
State or local funds previously used to
fund activities in the developmental
disabilities State Plan are replaced by
Federal funds which are then used for
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the same purpose. However, sup-
planting does not occur if State or
local funds are replaced with Federal
funds for a particular activity or pur-
pose in the approved State Plan if the
State or local funds are then used for
other activities or purposes in the ap-
proved State Plan.

(d) For purposes of determining ag-
gregate minimum State share of ex-
penditures, there are three categories
of expenditures:

(1) Expenditures for projects or ac-
tivities carried out directly by the
Council and Council staff, as described
in section 125A(a)(2) of the Act, require
no non-Federal aggregate participa-
tion.

(2) Expenditures for projects with ac-
tivities or products targeted to urban
or rural poverty areas but not carried
out directly by the Council and Council
staff, as described in section 125A(a)(2)
of the Act, shall have non-Federal par-
ticipation of at least 10% in the aggre-
gate.

(3) All other activities not directly
carried out by the Council and Council
staff, shall have non-Federal participa-
tion of at least 25% in the aggregate.

(e) The Council may vary the non-
Federal participation required on a
project by project, activity by activity
basis (both poverty and non-poverty
activities), including requiring no non-
Federal participation from particular
projects or activities as the Council
deems appropriate so long as the re-
quirement for aggregate non-Federal
participation is met.

[49 FR 11779, Mar. 27, 1984, as amended at 52
FR 44847, Nov. 20, 1987; 54 FR 47985, Nov. 20,
1989; 61 FR 51161, Sept. 30, 1996]

§1386.36 Final disapproval of
State plan or plan amendments.

The Department will disapprove any
State plan or plan amendment only
after the following procedures have
been complied with:

(@) The State plan has been sub-
mitted to the appropriate HHS Re-
gional Office, and the Regional Office
and State have been unable to resolve
their differences.

(b) The Regional Office has prepared
a detailed written analysis of its rea-
sons for recommending disapproval and
has transmitted its analyses and all

the

351



